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SUPPLEMENTAL OPINION OF 

MR. BOCKSTIEGEL AND MR. HOLTZMANN 

Mr. Mostafavi, who is a Member of the Tribunal for this 

Case pursuant to Article 13, paragraph 5 of the Tribunal 

Rules, was invited to sign the Partial Award and to indicate 

whether he joins in it or disagrees. In response to that 

invi tation, Mr. Mostafavi addressed a letter dated 3 June 

1988 to the President ("the letter") in which he stated that 

he refused to sign and requested that the President 
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"incorporate this response in its present form in the 

[Partial) Award, as constituting my reason for refusing to 

sign" 1 Pursuant to that request, and consistent with 

Article 32, paragraph 4 of the Tribunal Rules, a copy of the 

letter is filed with the Partial Award. 

Mr. Mostafavi' s letter confirms the accuracy of the 

statement in paragraph 30 of the Partial Award that he 

refused to continue participating in any deliberations of 

this Case after the majority made certain procedural deci

sions with which he disagreed. In his letter, Mr. Mostafavi 

states that the decisions he found objectionable related to 

the majority's view that oral testimony by Mr. Ali Paksima 

and documents that he offered in evidence were inadmissible. 

The Tribunal's reasons for those decisions are set forth in 

paragraphs 22 through 29 of the Partial Award. Mr. 

Mostafavi also criticizes the decision of the Tribunal not 

to conduct further proceedings in this Case. The reasons 

for that decision are explained in paragraph 28 of the 

Partial Award. 

As Mr. Mostafavi's letter also confirms, he has at no 

time indicated that he wished to rejoin the deliberations 

which he was, of course, free to do. In those circumstanc

es, as Mr. Mostafavi had expressly refused to continue 

participating in any deliberations, had been informed by the 

Chairman that deliberations would nevertheless continue, and 

then had actually withdrawn from deliberations, the working 

draft of the Partial Award which was part of the delibera-

tions was not sent to him. But the text agreed to by the 

majority was mailed to him well in advance of its issuance. 

This text was received by him and he has had the opportunity 

IThe letter was received by the President in Persian 
only. The English translation that is filed with the 
Partial Award was made by the Language Services Division of 
the Tribunal. 
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to indicate his agreement or disagreement and to file a 

separate opinion, which he has done, in effect, by submit

ting his letter dated 3 June 1988. 

Mr. Mostafavi's letter purports to describe the discus

sions that took place following the Hearing at which the 

procedural decisions to which he objects were made. At 

those sessions various procedural issues were fully dis

cussed and decided by majority vote of all of the arbi-

trators in this Case, including Mr. 

those sessions plainly constituted 

Mostafavi. As 

deliberations. 

such, 

The 

account in Mr. Mostafavi's letter concerning what occurred 

during those deliberations is inaccurate and incomplete, but 

we do not comment further in view of the confidentiality of 

the Tribunal's deliberations as prescribed by Article 31, 

Note 2, of the Tribunal Rules, as well as customary arbitral 

and judicial practice. 

Mr. Mostafavi's letter questions the credibility of 

certain members of the Uiterwyk family. In that connection, 

we note that the Tribunal did not have to reach the matter 

of credibility because, as stated in paragraph 28 of the 

Partial Award, the Tribunal "had adequate evidence upon 

which to determine the issues in this Case without relying 

upon the affidavits or testimony of the members of the 

Ui terwyk family." The evidence upon which the Tribunal 

relies for its decision on each of the contested issues is 

described in the relevant sections of the Partial Award. 

Finally, it is appropriate to comment briefly on Mr. 

Mostafavi's view that when he failed to act he should have 

been replaced pursuant to Article 13, paragraph 2 of the 

Tribunal Rules. That provision permits the challenge and 

replacement of an arbitrator "who fails to act or in the 

event of the de jure or de facto impos sibili ty of his 

performing his functions." Article 13, paragraph 2 is not, 

however, the exclusive procedure for dealing with failure of 



- 4 -

an arbitrator to act. As explained in paragraph 30 of the 

Partial Award, the established practice of the Tribunal, 

which is in accord with recognized international procedures, 

is for the majority of the arbitrators to continue their 

work and issue an award despite the voluntary choice of an 

arbitrator not to participate. In such circumstances, 

Article 13, paragraph 2 cannot be invoked to disrupt the 

orderly process of the Tribunal or to obstruct its func

tions. Moreover, the Tribunal is aware of no reason why it 

has been de jure or de facto impossible for Mr. Mostafavi to . 
perform his functions in this Case, either during the months 

he was still present at the Tribunal in The Hague or after 

his return to Iran. As noted in paragraph 30 of the Partial 

Award and confirmed in his letter, he acted in two other 

cases after his return to Iran. During the period involved, 

other persons have travelled between Iran and The Hague on 

the business of the Tribunal. Also, as Mr. Mostafavi' s 

letter demonstrates, the exchange of views by correspondence 

is entirely feasible. 

Dated, The Hague 

1988 

U~ 
Howard M. Holtzmann Karl-Heinz Bockstiegel 
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