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I 

By a Motion dated 12 September 1983 (21 Shahrivar 1362), the 

Claimants have requested that the Tribunal direct the Respondents, 

the Q:wernnent of the Islamic Republic of Iran and the Al:rrlY Joint 

Sta£f of the Islamic Republic of Iran, to stay further proceedings 

in the action ccm:renced by these latter before branch 2 of the 

Tehran Public Court, pending a decision by the Tribunal in this 

case. 

The Al:rrlY Joint Sta£f of the Islamic Republic of Iran has 

camenced an action against Rl:A Global Ccmnunications Disk, Inc., 

before Chamber 2 of the Tehran Public Court. Because the relief 

sought in this action (an English version of which has been attached 
( 1) 

to Claimants' Motion dated 12 September before this Tribunal) has 

not been reflected in the majority Decision, and because it is inportant 

that attention be paid to the contents of that Staterrent of Claim in 

order to render a decision in the present case, I here first quote 

portions of it as follCMs: 

"A contract was signed between the Iranian SUprerre Ccmnander's 
Sta£f, fornerly (presently :naned as Joint Al:rrlY Sta££ of the 
Islamic Republic of Iran), and the defendant ccnpany on 
Farvardin 27, 1353, (April 16, 1974). 

Under Articles 3 and 5 of this contract, the defendant carpany 
agreed to provide and install 10 cooputer teletype centers, ware
house and central w::>rkshop, a training facility for the training 
of technical personnel, and supervision and maintenance of the 
teletype system. 

The defendant agreed to provide the follCMing services and 
carplete the following assignments against the payrrent of 
U.S.$13,060,000.00 and Rials. 93,825,000.00: 

( 1 ) Translation by Lawyers' & Merchants' Translation Bureau, New York. 
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1. Manufacture and supply the eguiprent required for al) 
the plans of telegraphic switching center and other 
required equiprent including assemblers and cCJTipilers 
without any limitation so that the work is perfonred 
satisfactorily, the project is maintained and the Anny 
Switching Project is available for use, and the whole 
network is set in working order. (INTS system and 
connecting lines are available and can be used). 

2. Provide the spare parts, spare machinecy and tools and 
inplerrents for tests and estimates. 

3. Provide the ~ generators (notors) including batteries 
required in energency. 

4. Test the equiprent in the factory, packing, insurance and 
transportation of the goods fran the factory to the site 
of installation and storage of goods. 

5. Installation of all the equiprent and available material 
according to the technical specifications. 

6. SUpply and install cables (to join all the trunks and the 
connecting lines to the telegraphic equiprent). 

(Connection betv."een CI'F' and KDF - Telegraphic Switching 
Project), 

These will be provided and installed by the seller. 

Join the cables with tenninals of both the dividing 
carp::>nents. 

7. Successful testing of the equiptE11t, programs at the 
installation sites, works related to the installation and 
make the whole system available for use. 

8. Provide the equiprent for the Telegraphic Switching Project 
according to Annex 8 and technical specifications and aITBnd 
the programs if necessary. 

9. Supervise and maintain the work perfo:rnance for 420 weeks 
and all the equiprent provided under the program. 

10. Guarantee satisfactory perfonnance of the system, equiprent 
and planned programs. 

The carpletion of the 'W'Orks will be confinned by the main 
office of the Switching Project by issuing a certificate 
stating that the perfonnances are fully accepted. 

11. Prepare and sul::lnit plans, regulations, docurrents and nonthly 
reports and reports regarding production progress and all 
other reports which are necessary for carrpletion of this 
contract. 

12. Training of the a:rmy personnel regarding equiprent, programs 
and plans provided by the seller. 

13. To appoint a representative for the customs clearance and 
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an authorized representative of the factory in Iran so 
that the buye:c may be able to contact h:im regardb19 
matters related to the contract. (The Officer named as: 
Director of the I.ocal Project.) 

14. Prepare and sul:rnit the tinetables (period-wise) for 
cc:mpletion of the project and detailed plans for each site. 

Under Article 7 of the contract, the seller (defendant), 
keeping the tenns and conditions of the contract and 
following the tinetables mutually agreed by the parties, 
will proceed with the execution of the contract and 
cc:mplete all the assigrurents. According to the tinetables 
(period-wise) shown in Annex 8 of the contract, the defendant 
agreed to manufacture the parts in the factory and, there
after, begin installation at the sites and make those 
available for use. 

* * * 

According to Annex 4 of the contract, the project will be based 
on the TURNKEY System. 

It rreans that both the supply of the parts and performance of 
the \'.Orks/services, installations at the centers, training, 
construction and maintenance of all the centers should have 
proper similarity and coordination with each other fran the 
technical point of view, in such a way that all the tenns of 
the contract are executed and the contract is carpleted as 
desired and mutually agreed by the parties. According to 
Article 13 of the contract, in case of delay in carpletion 
of the contract, making centers available for use, corrpeletion of 
the training programs and supervision of the \'.Ork due to fault 
of the seller, the buyer will have the right to deduct the 
anount, detailed below, fran the total cost/anount of the 
equii;::crent and services rendered at each center at its own 
discretion: 

First Tine: 30 days delay: 

Second tine: 30 days delay: 

Delay Thereafter: 20 days: 

Delay Thereafter: last 20 days: 

.8 percent daily. 

.16 percent daily. 

.24 percent daily 

.4 percent daily. 

According to Article 10 - Part 2 (Section B) of the contract, 
if the \'.Ork is delayed for nore than 100 days, the buyer has 
the right to cancel the contract and detennine the loss caused 
due to delay or negligence of the seller and at its own 
discretion, claim and recover the anount. 

According to Article 9 of the contract, if the material provided, 
equii;::crent installed, programs or services rendered are not in 
accordance with the contract, the buyer can refuse to buy or 
pay for such items. The buyer will give one nonth's notice to 
the seller in order for it to cc:mply. If the seller fails to 
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fulfill the obligations according to the t.enTls and conditions 
of the contract within a nonth, the buyer can refuse to accept 
such items and in that case the buyer can take action according 
to Article 10 - Part I of the contract to give a longer period 
of tine to the seller in that regard. In each case, one nonth 
or longer period of tine given to the seller, as mentioned 
above, will be considered as delay and the buyer can claim loss 
according to Article 13 of the contract. Furthenrore, according 
to Article 6 of the contract, the defendant is obliged to pay 
all the taxes, govenment dues, charges of the Social Security 
Organization and similarly, all the taxes and dues, charges of 
the Social Security Organization regarding employees of the 
defendant, both Iranians and foreigners. According to Article 4 -
Part 3 of the contract, if differences occur regarding the 
contract and contract related doetments, (except differences 
regarding technical works), the buyer has the right to choose 
the nost suitable tenns and conditions of the contract and 
contract related docurrents at its CMn discretion. 

According to Articles 14 and 18 of the contract, all the 
differences regarding the contract between the parties involved 
will be resolved according to the laws of Iran through carpetent 
Iranian courts. The law applicable in regard to the contract 
will be the Iranian Law. As the available record shows, my 
client has had to bear the following expenses so far in regard 
to work, perfonnance or execution of the project mentioned in 
the contract: 

1. U.S. $11,390,592.23 paid to the defendant canpany and 
Rials. 67,931,500.00. 

2. Regarding cost of 1781 teletype apparatus for the use of 
the system mentioned in the contract. 

West Gennan Marks: 33,800,000.00 and Rials. 122,500,000.00 

3. Salary paid to 99 employees working for the System, as 
mentioned in the contract, Rials. 221,740,200.00. 

4. Expenses for constructing the buildings at the sites for 
installation of the apparatus, Rials. 78,085,500.00. 

5. Anounts paid to the consul ting engineers regarding execution 
of the project of the contract, Rials. 39,515,650.00 and 
u.s. $519,800.00. 

6. Anount paid by the Telecc:mmmication Carpany of Iran for 
providing channels needed for the project, Rials.122,950,000.00. 

The tine tables were attached to the contract. All the centers 
mentioned in the contract should have been carpleted and made 
available for use by the middle of Shahrivar 1355 H.S. (September 6, 
1976) and handed over to the client. 

Nevertheless, the defendant carpany violated the tenns of the 
contract many tines and caused nurrerous delays due to maladminis
tration, deficiency of the technical personnel and lack of supply 
of necessary equi:[:lTel"lt for installation at the proper tine since 
the beginning of the work and during the entire period of work 
perfonnance. The client had to send reminders and rrerrorandurn s 
to the defendant in that regard •••• " 
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II 

By its order dated 21 September 1983, the Tribunal has 

requested that the Respondents in case No. 160 file a Reply to 

the Claimants' lt>tion for a stay of proceedings in the Tehran 

Public Court with the Tribunal by 17 o:tober 1983. 

The Respondents have sent a Reply by their Menorial dated 18 

O::tober 1983, wherein they object to the M:>tion. By virtue of 

Article II, paragraph 1 of the Claims Settlement Declaration, the 

Respondents have objected to this Tribunal's jurisdiction over the 

Claimants'claims and have relied upon certain articles of the 

relevant contract as follows: 

"(a) Article 18 of the Contract provides that 

'The laws applicable to this Contract are those of Iran, 
and this Contract is in all respects subject to the 
laws of the Imperial Iranian Government. ' 

"(b) Article 14 of the Contract provides that 

'Any and all disputes arising between the parties in 
respect to interpretation of the articles of this 
Contract or to its execution, which cannot be amicably 
settled, shall be resolved through recourse to the 
carpetent Iranian courts in accordance with Iranian 
law.' 

"(c) Article 20 of the Contract provides that 

'This Contract has been prepared in Farsi and English 
in six identical copies, one of which has been submitted 
to the Seller. All of the copies of this Contract are 
of equal value and validity. In the event of any 
discrepancy between the two versions, the Farsi shall 
be controlling. All oorrespondence between . Buyer and 
Seller shall be in Farsi, apart fran those technical 
specifications and camercial docurrents which are in 
English.' 
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"(d) Article II, paragraph 1 of the Algiers Declaration has 

excluded the following instances fran the jurisdiction of the 

Tribunal: 

•••• and, excluding claims arising under a binding 
contract between the parties specifically providing 
that any disputes thereunder shall be within the sole 
jurisdiction of the carpetent Iranian courts, in 
response to the Majlis position.' 

"(e) Article 26 of the UNCITRAL Rules does not give the 

Tribunal authority to request the Govemment of the Islamic 

Republic of Iran or its govexnmantal organizations to stay 

and suspend actions which they have ccmrenced in the Iranian 

courts, because Article 26 deals with the conservation of 

goods and property that are in danger of perishing or destruc

tion. 

"(f) Pursuant to the Iranian Civil Procedure Code, a request 

for stay of proceedings cannot care fran one party to a dispute 

only. Therefore, if the Tribunal makes such a request of the 

Govemment of Iran, it cannot be carried out within the frarne¼Drk 

of the internal laws of Iran (Articles 290 through 298 of the 

Iranian Civil Procedure Code)." 

III 

I dissent fran the Decision taken in this case by the majority 

in Olamber One. '!he Claimants canprise three separate carpanies, which 

allege that they have been organized and registered in the United States 

and that their shares are owned by nationals of that coontry. A deter

mination as to the Arrerican nationality of the Claimants, which 

pursuant to Article VII, paragraph 1 of the Claims Settlerrent Declara

tion is one of the nest inportant conditions of this Tribunal's 

jurisdiction, has not yeit been made. 'lberefore, it is not possible 

for this Tribunal to take any decision, even of an interim nature. 

Although the Tribunal has rrerely made a request of the :Respondents 
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in its final Decision, and so it might be possible on this basis to 

overlook the invalid premises errployed in the taking of that Decision, 

nonetheless the arguments adduced in the Decision are so invalid and 

m,.justified that I am obliged to state my views. 

The contract out of which the present claim arises - and l:oth 

parties to the dispute admit its validity and rely upon its 

provisions- embodies an express condition giving the Iranian 

courts jurisdiction over examination of any interpretation of the 

contract and over adjudication of disputes arising out of it. In 

these circumstances - in the face of such an explicit stipulation -

the Tribunal must divest itself of jurisdiction, in carpliance with 

the Act ratified by the Islamic COnsultative Asserr.bly on 14 January 

1981 and in confonnity to Article II, paragraph 1 of the Claims 

Settlement Declaration. Moreover, by virtue of the exceptional 

nature of the Tribunal's jurisdiction and its obligation to take a re

strictive interpretation of its jurisdiction, as it has itself admitted 

in nurreroos cases, the Tribmal nu.st act on a prima facie basis in 

the face of the provisions of contracts concluded by the Government 

of Iran or its agencies with foreign nationals; and it must, by 

virtue of the nere existence of conditions which in any manner 

\tlatever canfel'; jurisdiction upon the Iranian judicial fora, divest 

itself of jurisdiction in favour of those fora, which possess an 

.inherent and general carpetence. Indeed, a tribunal endowed with 

an exceptional and restricted jurisdiction is never authorized 

to broaden its own jurisdiction over such matters by 

resorting to various pretexts or by cavilling and hair-splitting 

over the provisions of contracts confer.ring jurisdiction upon the 

Iranian cx,urts. For, ancng those rights oonferred upon the Iranian 

co.lrts, is the right, if the need arises, to interpret the various 
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articles of this contract, including the condition pertaining to 

jurisdiction. And, because of the existence of the explicit condition 

and not susceptible to any other interpretation which has been incorporated 

in this contract, an principle there no longer exists any scope for the 

Tribunal to consider itself ccripetent to hear disputes arismg 

out of this contract. The Anny Joint Staff of the Islamic Republic 

of Iran has brought its claims before the public courts of Iran in 

reliance upon Article 14 of the above-nentioned contract. Inasrrn.lch 

as this action falls within the t.eilns of the contract, it is in 

confonnity with the contract relied upon by the 'Parties. Furthenrore, 

the action taken by the Government of Iran is in confonnity with the 

Act ratified by the Islamic Consultative Assembly and with the Claims 

Settlenent Declaration, because in such instances the Tribunal has 

been deprived of jurisdiction; whereas the Clairrants, R:A Global et al., 

which have disregarded the express provisions of the contract in 

filing their claim with this Tribunal, are acting in violation of the 

very contract upon which they rely. M:>reover, they are acting in 

violation of the Algiers Declaration, to which the Governnent of the 

United States has fonna.lly adhered. 

An iltportant point here is that, in its Decision regarding 

Case No. A-2 rendered in December 1982, the Full Tribunal took the 

position that claims by the Government of the Islamic Republic of 

Iran against nationals of the United States cannot be brooght before 

this Tribunal. Thus, if the Government of the Islamic Republic of 

Iran and its dependent agencies have been prevented fran lodging 

claims against nationals of the United States with this Tribunal, 

and are also unable to file their claims with the c::arpetent forum -

which is, by virtue of the contract ooncemed, the Iranian courts -

then this situation flies .in the face of all logic. In addition, 
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then, in this case the Decision by Chamber One of the Tribunal is 

actually inconsistent with the Full Tribunal's decision in case 

No. A-2; the effect of this inconsistency is nothing less than to 

deprive the Government of the Islamic Republic of Iran of its rights. 

In addition, it is illogical to request a sovereign Government to 

withdraw or stay an action which has been brought before a carpetent 

forum as an original claim, and to bring that sane claim before an 

incc:mpetent forum in the fonn of a counterclaim. The Governrrent of 

the Islamic Republic of Iran and its State agencies have l:oth the 

right and the duty to resort to the c:arpetent Iranian courts in 

order to vindicate their rights under the tenns of contracts which 

they have concluded with foreign crnpanies and enterprises. For, 

failure to resort to those courts 'WOU.ld result, not only in 

deprivation of their contractual rights, but also in the application 

of the statute of limitations to their lawful rights and claims. 

Under these circumstances, the request that the Government or its 

dependent agencies stay proceedings is blatantly inconsistent with 

the lawful rights and interests of that Government and its agencies. 

The Decision by the majority in Olamber CDe re.guesting the 

Government of Iran to stay proceedings despite the fact that the 

pertinent contract confers jurisdiction upon the Iranian courts, 

constitutes a blatant excess of this Trihmal 's jurisdiction. As 

such, it is 1.ncalt)atible with observance of the ordinal:y and 

natural reading of contractual teims and with any interpretation 

fOWlded upon good will - if, indeed, such an ~licit condition can 

a,, principle bear different interpretations. 'Ibis Decision constitutes 

a manifest instance of abuse of judicial authority, which has always been 

recognized as being anong the grounds for setting aside an arbitral de

cision (see, inter alia, Article 665 of the Iranian Civil Procedure Ccxie 
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and Article 649 of the Netherlands Civ:il Procedure Code an Arbitration) 

In addition, there exist no particular legal texts am:mg these 

doclments and materials with which the Tribl.D'laJ. is dealing and fran 

which it derives its jurisdictional ccmpetence, such as 'WOUld justify 

the taking of such a decision • 

.Article 26 of the UNCITRAL Arbitration Rules authorizes the 

taking of interim neasures at the r~st of an arbitratinq party 

in cases where urgent proceedings are necessary for the sake of 

conserving the goods in dispute; that is, where the disputed gocxi 

is in danger of spoilage and destruction or of passing beyond reach 

of its owner by reason of the lapse of time before adjudication. 

A sovereign government can never be directed to stay an action which 

is being heard by a ccmpetent judicial forum, until such time as 

another forum supposing itself to have jurisdiction shall have 

canpleted its CMn proceedings. This Tribunal p:>ssesses an exceptional 

jurisdiction, and it is never authorized to interfere with proceedings 

in an action before a datestic Iranian court possessing an inherent 

and general jurisdiction - a oourt which has been recognized 

as cc:npetent by the tenns of the relevant contract. 

This is particularly underscored by the fact that Article VII, 

paragraph 2 of the Cl.aims Settlement Declaration, which provides 

that "Claim.s referred to the arbitration tribunal shall, as of 

the date of filing of such claims with the tribtma.1, be considered 

excluded fran the jurisdiction of the courts of Iran, or of the· 

tl'lited States, or of any other court," and this is with regard to the 

which one party brings before this Tribunal an its CMn volition 

and initiative as an original claim. In addition, in its Decision 

in case No. 388 the Full Tribunal has accepted the fact that this 
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Triblmal does not have sole jurisdiction over counterclaims of the 

Government of the Islamic Republic of Iran. Therefore, it can be 

oonclusively stated that the fact that the Atrerican Claimmts have 

brought a claim before this Tribunal has no effect \fflatever upon the 

follc:Ming up of the claims of the Government of Iran against the 

aforementioned catpanies in other carpetent fora; and in this way, 

the Tribunal shall have no authority to issue an order or even a 

request for stay of proceedings in the actions brought before the 

Iranian courts. 

In the absence of any explicit text whatsoever, and instead 

of pursuing the natural course of adjudication - nanely, disnissing 

the Clainants' notion - the najority in 01.amber One has had recourse 

to a non-legalistic a.rgum;nt, adducing sanething by the narre of the 

"inherent power" of the Tribunal to preserve its jurisdiction. The 

"inherent power" of a tribunal, if not supported by any confinned and 

recognized legal text or r.ule of jurisprudence, is nothing other 

than the exercise of despotisn and dictatorship; and this is saiething 

which has been prohibited by the laws of nurrerous nations, including 

Article 166 of the COnstitutian of the Islamic Republic of Iran. 

'!he said Article provides that 

Court decisions nust be reasoned and supported by articles 
of the law and by the principles on which basis they are 
rendered. 

. 
'!his principle is, without a doubt, of such great .inp:)rtance 

that, as a fundamental duty of judges, it has been elevated to 

the status of a constitutional requirerrent. Nor can this Tribunal, 

which deems itself an intemational f0J:Un, disregard this inter

nationally accepted and recognized principle or the current practice 

of internatienal judicial fora, which accx:rtpmy their decisions by 
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reason and issue them on the basis of the relevant tenns of the law. 

In its Decision, the majority bases its request to the 

Government of the Islamic Republic of Iran up:m the need to avoid 

issuance of :contradicto:ry decisions. However, it is obvious 

that it is, first and forenost, this very Tribunal which rmist divest 

itself of jurisdiction in deference to the Claims Settlement Declara

tion and to the explicit language of Article 14 of the contract, in 

order to avoid issuing contradicto:ry decisions. MJreover, even if 

this Tribunal should assert that it has jurisdiction over adjudication 

of the Claimants' claims, and even if the Iranian courts take up the 

claims by-the Government of the Islamic Republic of Iran by virtue of 

the cc::rcpetence which they possess, and therefore, different or even 

oontradicto:ry decisions are ultinately issued, such a situation is 

hardly an uncamon or exceptional event in international legal dealings. 

And in this event, it is at the enforcem:mt stage of these decisions 

that such conflicting decisions as shall have resulted nn.ist be 

resolved - and that, before other fora, which are concerned with 

enforcing sudl decisions. ~re, this Tribunal cannot invalidly 

continue its proceedings in anticipation of such eventualities and 

request the Govel:nnent of Iran and the Ministry of Defence to stay 

their claims or withdraw them fran the carpetent forum. 

In order to vindicate its rights, the Minist.ry of Defence 

should prosecute its sul:mitted claim before the Tehran Public Courts . 
which, by the te?:ms of Article 14 of the contract, have been expressly 

recognized as ccnpetent to hear disputes between the Parties. Under 

circumstances in which the request of the Government of the Islamic 

Bepublic of Iran in case No. A-15 (Parts 2-A and 2-B) that an interim 

order be issued requiring the Government of the united States to 

recognize the Govel:nment of the Islamic Republic of Iran's ownership 
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of its properties within the jurisdiction of the Government of the 

tmited States, and prohibiting the issuance of sale pennits for those 

properties,which are worth billions of dollars, has been disregarded 

by this Tribunal and in effect set aside since October 

1982 despite its importance and merits - even though by virtue of 

Principle A and the te:rms of the Algiers Declaration the Governrrent 

of the United States has undertaken to make neans available for 

transfer of those properties to Iran - it is a matter of the utrrost 

regret that this Tribunal has acted so swiftly(2) against the 

Government of the Islamic Republic of Iran in taking and issuing a 

decision on the baseless requests filed in Case No. 160. 

Dr. Sayyid Mahrroud Y-ashani 

(2) This.request was filed with the Tribunal :RegistJ:y on 12 5eptember 
19831 and it was announced that the time set for a Reply by the 
Respondents, which was the extremely brief period of one nonth 
despite the Respondents' preoccupation with numerous other cases, 
coo.ld not be extended. 


