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I concur in the result of the decision of the 

majority of the Tribunal holding that the Tribunal has 

jurisdiction over the claim of Claimant Oil Field of 

Texas Inc. ("Claimant" or "Oil Field") and holding that 

Claimant has alleged facts sufficient to constitute a valid 

claim that Respondent National Iranian Oil Company ("NIOC") 

is liable to Claimant for obligations arising out of 

transactions involving Oil Services Company of Iran 

("OSCO")):/ I agree with the majority opinion that if 

OSCO was not the agent of NIOC, NIOC is liable for the 

debts of osco as its successor. In my view, NIOC, as 

OSCO's successor, is liable for obligations under con­

tracts executed by OSCO, such as the one to which Oil 

Field is a party. Unlike the majority, I would hold 

that NIOC is liable under the alternative theory that 

OSCO executed the contract with Claimant on behalf of 

l 1since the majority qp1n1on does not deal with the lia­
bility of the Government of the Islamic Republic of 
Iran ("Iran"), I do not discuss that issue. 
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and as agent of NIOC. Also, I do not agree with the 

majority's analysis of the issue of "control". On the 

record before the Tribunal, the question of "control" 

only bears on the issue of agency. 

PROCEEDINGS AND ISSUES 

On November 16, l98i Oil Field filed its claim 

against Iran, NIOC and OSCO seeking compensation for 

amounts allegedly unpaid for equipment leased, equip­

ment sold, destroyed leased equipment, and unreturned 

equipment and for interest on unpaid amounts and costs. 

Claimant's claims are based upon a variety of 

theories. Claimant alleges that Iran and NIOC have, 

in effect, seized control of and expropriated Claimant's 

property; have prohibited the performance of OSCO's 

contract obl~gations and have therefore taken or expro­

priated Claimant's contractual rights; have prevented 

Claimant from enforcing its contractual rights; and 

have wrongfully and tortiously interfered with Claimant's 

contractual relationship with OSCO. Claimant has also 

asserted that NIOC and Iran are liable because OSCO acted 

as NIOC's agent or because NIOC is OSCO's successor or 

because NIOC and Iran have been unjustly enriched. 

On February 23, 1982, the Agent of the Islamic Re­

public of Iran, in a letter to the Tribunal, stated 
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that these claims are not within the Tribunal's juris­

diction because of a "complete separation of the per­

sonality of OSCO" from Iran and its agencies or instru­

mentalities. He alleged that this "separation" existed 

because OSCO's stock was held by a consortium of· in­

ternational oil companies rather than by Iran or NIOC. 

The Iranian Agent requested that Iran be permitted to 

"submit its pleas as to the separation of personality 

[of OSCO] and the claimants' lack of standing to sue 

the Islamic Republic of Iran and/or companies affiliated 

to the Ministry of Petroleum on behalf of OSCO, without 

entering into the points of merit." 

By an order dated March 15, 1982, Chamber 1 -- the 

chamber to which this case is assigned -- directed that 

Respondents in this case and those in other cases file, 

on or before April 30, 1982, statements of defense "on 

the issues of jurisdiction." S-imilar orders were is­

sued in cases by Chambers 2 and 3. 

On April 30, 1982, Iran and NIOC filed their 

Statement of Defense concerning jurisdiction in this 

case. Iran and NIOC filed virtually identical Statements 

of Defense in 19 other cases. In these Statements of 

Defense, Iran and NIOC denied liability on any ground 

for debts and obligations incurred by OSCO and sought 

"a declaration by the Tribunal that to the extent that 

the Claims seek to make NIOC and/or Iran liable for 

the obligations of OSCO, the Claims are outside the 

jurisdiction of the Ttibunal." 
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On May 6, 1982, Chamber 1 issued an order in this 

case ttrelinquish[ing] jurisdiction to the Full Tribunal 

. for the limited purpose of hearing and deciding 

the jurisdictional issues raised in the Preliminary 

Statement of Defense .... tt By its order dated May 7, 

1982, the Tribunal directed Oil Field ttto file a brief 

with the Tribunal by June 8, 1982, addressing itself 

to the jurisdictional issue." 

In its memorial, Claimant asserted that the ques­

tion presented was, "[d]oes the Tribunal have jurisdiction 

over those claims of Oil Field related to the Lease 

Agreement?" 

Respondent in its memorial asserted that "[t]he 

OSCO issue is therefore the jurisdictional question: 

does the Tribunal have jurisdiction over claims filed 

with it which are either against OSCO as Respondents 

or are against Iran and/or NIOC as Respondents on the 

basis that they are/were jointly or individually 

liable for the obligations of OSCO?" 

During the hearing, which was held on July 26-28, 

1982, Counsel for Oil Field asserted that it was not then 

pursuing a claim against whatever presently remained 

of the entity OSCO, but rather was proceeding on 

claims against NIOC and Iran arising out of an agree­

ment executed by Oil Field and OSCO. 

Unfortunately the Tribunal and the parties inter­

twined issues of jurisdiction and of liability. There 



- 5 -

never was a serious question of jurisdiction. The Tribunal 

and the parties all share responsibility for the confusion 

caused by initially framing the issues as jurisdictional 

and then expanding into issues of liability. 

The majority has discussed what it perceives to 

be three issues (none of which relates to jurisdiction): 

(1) whether OSCO executed the lease agreement with Oil 

Field as an agent of NIOC so as to impose liability 

thereunder upon NIOC; (2) whether NIOC is liable for 

OSCO's contractual obligations by virtue of NIOC's 

control over OSCO; and (3) whether NIOC is liable for 

OSCO's contractual obligations as a successor to the 

debts of OSCO. 

Claimant has based its claim on a number of theories, 

some of which are not grounded on agency, control or 

succession. In this respect, Claimant has alleged that 

Iran and NIOC expropriated its property and its contract 

rights and tortiously interfered with its contract rights 

and that Iran breached the 1955 Treaty of Amity, Econo­

mic Relations, and Consular Rights between The United 

States of America and Iran, 8 U.S.T. 899, 284 U.N.T.S. 93, 

by, inter alia, not providing effective means of en­

forcement of contractual rights. Claimant has also 

asserted that to the extent it could not recover under 

its contract, it had an alternative claim for unjust 

enrichment. 
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The majority, however, only deals with whether 

NIOC and Iran are liable to Claimant under the OSCO­

Oil Field lease agreement by virtue of three alter­

native theories -- agency, control and succession. 

The majority's opinion, by not dealing with Claimant's 

other theories, presumably leaves Claimant and other 

claimants free to pursue claims under such other 

theories. 

FACTS 

Prior to 1951, the Anglo-Iranian Oil Company, an 

English company, was the sole concessionaire of Iran's 

oil properties and was generally responsible for the 

exploration, production, refining, and transportation 

of Iranian oil. In 1951 Iran nationalized its oil 

industry, and the Government of Iran founded the National 

Iranian Oil Company to operate the nationalized oil in­

dustry. All of the shares of s,tock · ,of. NIOC have been 

owned by Iran. 

In 1954, Iran and NIOC entered into an agreement 

with eight major oil companies -- a "consortium" of 

American and European oil companies ("Consortium"). 

Under the agreement Iran granted the Consortium 
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exploration, drilling, refining, and transportation rights with 

respect to oil in a specified sector of Iran. Furthermore, 

the agreement called for the establishment by the Con-

sortium of two operating companies. The first, Iranian 

Oil Exploration and Producing Company ( 11 IOEPC" ), was to 

explore for and produce oil; the second, Iranian Oil 

Refining Company ("IORC"), was to operate a refinery. 

In 1973, the pa~ties replaced the 1954 agreement 

with a new agreement ("1973 Main Agreement") whereby 

NIOC took over control of all exploration, extraction 

and refining activities in Iran. Since NIOC desired the 

type of technical assistance previously provided by 

IOEPC and IORC, the 1973 Main Agreement required the 

Consortium members to form a nservice Company." That 

"Service Company" was to be formed as a non-profit. 

Iranian joint stock company to "carry out operations as 

assigned to it by NIOC in accordance with a Service 

Contract to be entered into with NIOC." Under the 1973 

Main Agreement, NIOC was to fund]/ and controlJ/ the 

"Serv.ice C1ompany 1 s 11 operations. 

,1/"NIOC shall provide as necessary to the Service Company 
[OSCOJ in accordance with the prov.:j,sions of the Service Con­
tract all capital and other funds to enable the Service Com­
pany to carrv out the operations assigned to it. 11 Art 17(B) . 

.]/"During the term of the Service Contract referred to in 
Article 17 NIOC shall entrust to the Service Company the 
duty of working out the detailed programmes and budgets 
provided for in this Article as directed and controlled 
by NIOC. Such programmes and budgets shall be submitted 
for final approval to NIOC and shall become operative 
after such approval." -Article 16(D). 
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P~rsuant to the 1973 ~a _;greemen t, Consortium 

formed the "Service Company", OSCO, as an Iranian non­

profit corporation 7!/ which then entered into the ser­

vice contract with NIOC ("1973 Service Contract''). All 

of the issued shares of OSCO, except nominal qualifying 

shares required by Iranian law to be held by che direc­

tors of OSCO, were owned by Iranian Oil Participants 

ted ("IOPL"), a company incorporated in England. 

~he Consortium members owned all of the issued shares 

of IOPL. 

Also in 1973 NIOC entered into an agreement with 

Iranian Oil Services Limited, ("IROS"), the shares which 

were m•med bv the Consortiur.. but which was to act "out­

side Iran for NIOC's operations at Abadan Refinery." 

Under the 1973 Services Contract, OSCO was to contract 

with IROS to obtain materials and services outside 

Iran. 

The preamble to the 1973 Service Contract referred 

to NIOC as the "owner and operator" of, in essence, 

the Iranian oil industry. Provisions of the 1973 Ser­

vice Contract indicated NIOC's control over OSCO's 

activities and funding. In this connection it is 

important to set forth the following specific ?revi­

sions of the 1973 Serv e Contract: 

Article 2: Ooerations 

* * * * 
The Service Company, as a contractor, sha carry 
out the Operations in accordance with good oi 7 

!/The paid in capital was 1,000,000 rials or about 
$15,000. 
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industry practice and sound engineering principles on 
behalf of and under the overall direction and control 
of NIOC. 

Article 3: Planning and Budgeting 

The Service Company shall, upon the receipt and 
within the limits of NIOC's directives given in accor­
dance with Article 16 of the Main Agreement, work out 
for NIOC's approval, detailed programmes and budgets 
for the Operations as well as expansions and develop­
ment thereof. 

Programme and budget proposals developed by the 
Service Company in accordance with NIOC's directives 
with any alternative solutions shall be submitted to 
NIOC for selection and approval. Budget proposals 
and any revisions thereof shall be implemented by the 
Service Company when approved by NIOC. 

NIOC may in preparing for programmes, plans and 
budgets require the Service Company to carry out through 
consultants or sub-contractors such studies or investi­
gations as may be required by NIOC to assist in develop­
ing forward planning. 

Article 4: Engagement of Contractors and Consultants, 
Materials Agency 

* * * * 

Within the budgets approved by NIOC, the Service 
Company may award contracts to sub-contrac.tors and con­
sultants and purchase and administer materials in ac­
cordance with the procedures in use in respect of 
operations within the Area at the effective date of 
this Contract, or with any amendments thereto, or any 
alternative procedures that may be agreed from time 
to time between the parties hereto. 

Article 10: Costs; Funding; Accounts; Auditors 

The Service Company shall carry out its duties under 
this Contract without profit, and all costs and expenses 
incurred by the Service Company shall be on behalf and 
for the account of NIOC. The Service Company shall de­
liver to NIOC in respect of each year (and monthly on 
a provisional basis) accounts of such costs, in a form 
to be agreed with NIOC. 

NIOC shall provide all capital and other funds re­
quired by the Service Company in performing this Con­
tract and the parties will agree on a cash call procedure 
for the implementation of this funding. 
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Thus, as set forth in the 1973 Main Agreement, 

the 1973 agreements fulfilled Iran's determination 

11 that the full and complete ownership, operation and 

control in respect of all hydrocarbon reserves, assets 

and administration of the petroleum industry shall be 

exercised by NIOC .•.. 11 1 1 The Consortium still had 

rights to purchase and sell Iranian Oil. 

The former Chairman of the Board and Managing 

Director of OSCO, George H. Link, submitted an affi-

davit in which he stated that NIOC's approval was required 

or obtained for all of OSCO's major projects and plans, 

OSCO's budgets, various "commitments for expenditures" by 

OSCO, OSCO's list of approved bidders on contracts over $1 

million and the awarding of contracts to such bidders, 

recommendations concerning bid lists and the awarding of 

contracts to bidders, the awarding of contracts of over 

1 million rials (approximately $15,000) and the hiring 

of expatriates.~/ According to Mr. Link, OSCO owned 

no realty or equipment; NIOC held title to all such 

property; and all disbursements of funds by OSCO 

1/"In Iran, the new agreement was seen as the zenith of 
Iranian triumph in the nationalisation [sicJ of Iranian 
oil industry." 1976 Iran Almanac 223 (Echo of Iran). 

~/Respondent submitted a telex from an unidentified per­
son, apparently connected with NIOC, to NIOC's counsel 
in this case, denying that some of these approvals were 
required or solicited. Respondents also submitted what 
purported to be a memorandum concerning OSCO's contract­
ing policy in which there is no reference to NIOC, but 
rather to various contracts committees. 
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Agreement. The Lease Agreement did say that it is be­

tween Oil Field and OSCO, but the preamble to that 

Lease Agreement provided that NIOC "has under an in­

ternational agreement appointed [OSCO] to undertake 

certain operations in the production and export of 

crude oil from South Iran." Under the Lease Agreement, 

OSCO was required to maintain an insurance policy on 

the leased property, which insurance policy "shall name 

the Company [OSCO], NIOC and the Contractor [Oil Field] 

as named insureds thereun~er." The Lease Aqreement also 

provided that it "and any legal relationship arising 

therefrom shall be subj~ct to English law." 

In December of 1975, Claimant received a letter 

from OSCO's London representative referring to the 

Lease Agreement and stating as follows: 

We have to advise you that it is now an 
Iranian Government requirement that all foreign 
firms engaged in business activity with the 
Government of Iran or its related orgainsations [sic], 
companies and contractors, should complete a duly 
certified affidavit in accordance with the print 
enclosed~ such affidavit to form part of the 
contract documents. 

The form affidavit provided to Claimant stated that the 

contractor (i.e. Claimant) "proposes to engage in cer-

tain business activities with, for, or involving" 

the Government of Iran. The affidavit (called a 11 Fidelity 

Affidavit") dealt with a representation of no improper 

payments. Oil Field complied with the request by supplying 

a signed copy of the required affidavit to a consular 

officer of Iran and to OSCO. 
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According to Claimant, the obligations of the 

Lease Agreement were fulfilled until the latter part 

of 1978. Since that time lease.payments were delayed and 

then ceased, amounts for goods remained unpaid, Clai­

mant received no payment for a leased blowout preven-

ter destroyed by fire and leased equipment was not 

returned. 

In late 1978 and early 1979, during the civil 

unrest which occurred prior to and during the revolu­

tion, OSCO's expatriate personnel left Iran. 

On March 10, 1979 NIOC wrote to the Consortium 

that in 11 our future operations, there will be no place 

for OSCO .... 11 The letter further provided that all 

"Iranian personnel employed in the operations by 

OSCO shall be transferred to NIOC under the terms and 

conditions of the contracts with OSCO" and that "NIOC 

is willing to take over all contracts with contrac­

tors and consultants entered into by OSCO for its 

operations under the present arrangements." 

Indeed, in its memorials NIOC asserted that in 

order to keep the oil industry functioning, it had 

"to carry out the operations which had previously 

been contracted to OSCO by virtue of the Service Con­

tract." Also, a March, 1979 NIOC circular referred 

to a merger of certain units with "the present organi­

zations and operations at Abadan and the fields" and 
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that certain activities would be under the supervision 

of a manager of "National Iranian Oil Company (Oil 

Services Company of Iran (Private Company))." 

Thereafter it was announced in a Government cir-

cular that "NIOC-Fields (the former Iran Oil Services 

Company) shall be closed down and its subject units 

merged with the relevant units of the National Iranian 

Oil Company 

During the Spring of 1979, NIOC began to communi­

cate directly with companies that had contracts exe­

cuted by OSCO. OSCO had previously carried out such 

contract-related communications. Initially, corres­

pondence was sent over the signature of NIOC represen­

tatives on OSCO stationery. For a brief time thereaf­

ter, NIOC officials corresponded on paper without a 

letterhead. Ultimately, correspondence was either on 

NIOC stationery or on stationery containing the letter­

head, "NIOC-Oil Fields" in Farsi. 

NIOC explicitly represented itself to many com­

panies as the party to their contracts executed by 

~/Many written communications were subm~tted to the Tribunal 
by the parties which were not authenticated formally. 
Generally there were no evidentiary objections to such 
communications being considered by the Tribunal. As 
I noted in my dissenting and concurring opinion, "On 
The Issues of Jurisdiction" in Case Nos. 6, 51, 68, 121, 
140, 159, 254, 293 and 466 (Forum-Selection Clauses}, 
"International tribunals apply liberal standards in 
accepting and considering evidence. Indeed, one autho­
rity has writen: 'In international procedure .•. evi­
dence is always admitted upon being duly presented in 
accordance with the time limits fixed by the tribunal; 
it will only be excluded upon a showing by the party 
challenging it of a specific ground requiring such 
action.' Sandifer, Evidence Before International Tri­
bunals 179 (rev.ed. 1975) ." 
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OSCO. NIOC caused the following telex to be sent to 

a number of companies in late March, 1979: 

We are requested to inform you that Mr. 
Esmail Fakhraie has been appointed as Manager 
Drilling [sic] and that he will be the Company 
representative in all OSCO contracts related 
to Drilling effective immediately. 

We request you to advise your interested 
associated companies, subsidiaries and sub­
contractors of this appointment. 

NIOC paid to Oil Field and other companies certain 

monies due under various contracts executed by OSCO. 

The payments were made directly to the contracting 

companies and not through OSCO. NIOC directed various 

companies to perform activities under contracts exe­

cuted by OSCO. For example, in a letter dated March 28, 

1979, Mr. Fakhraie,signing on behalf of NIOC (but on 

OSCO stationery), requested Sediran Drilling Co. to mo­

bilize its drilling rigs. NIOC sent an identical re­

quest dated March 28, 1979 to Sedco International S.A. 

Similarly, Compagnie Francaise de Prospection Sismique 

received a letter dated May 22, 1979,written under a 

NIOC-Oil Field letterhead, requesting a resumption of 

seismic operations. Halliburton Ltd. and Dowell 

Schlumberger received a memorandum from Mr. Fakhraie, 

dated June 3, 1979, requesting commencement of cementing 

activities on specified wells. 

NIOC asserted purchase option rights under various 

contracts executed by OSCO. For example, in a letter 
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to Santa Fe International Services, Inc., dated May 14, 

1979, Mr. Fakhraie stated: 

On the basis of clause 15 of the contract 
No. 3-75-046-339 dated 15/1/1973 signed between 
Santa Fe and the Company NIOC would like to 
exersize [sic] its option'topurchase the . 
drilling units currently stacked in Ahwaz .... 
(Emphasis added). 

Similarly, Irano-Reading & Bates reported it 

received a July 31, 1979 telex providing that: 

NIOC is considering to exercise its option to 
purchase drilling plant under the subject con­
tract. In order to work out accrued deprecia­
tions, you are requested to provide NIOC with 
documentary evidence of the date of purchase 
of individual units. (Emphasis added). 

An Irano-Reading & Bates telex dated August 1~, 

1979, quoted a letter written by !1r. Fak.hraie in 

which NIOC informed that company that NIOC had "de­

cided to take advantage of its legitimate rights men-

tioned in Article 14 of the Contract to purchase the 

drilling rigs." (Emphasis added). 

NIOC asserted certain rights of termination under 

various contracts executed by OSCO. For example, Mr. 

Fakhraie, in a letter dated March 28, 1979, stated 

that Irano-Reading & !?ates had, 

failed to comply with the terms of the above­
mentioned contract in mobilizing the rest of 
the rigs. Therefore, in compliance with 
Article 40 in general and Clause 6-1-40 and 
5-140 in particular of the contract, we would 
like to bring to your attention that effective 
6/1/1358 [March 26, 1979] we declare the con­
tract nil [sic] and void. 
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In a letter dated April 13, 1979, NIOC purported 

to cancel Sedco International's contract but reserved 

the "other rights of this company contemplated in the 

contract mutually agreed upon, in accordance with 

Article 41 of the contract." (Emphasis added). NIOC 

sent a similar letter of termination to Sediran dated 

April 13, 1979. On December 9, 1979, Halliburton re­

ceived a telex stating that NIOC was terminating "the 

subject contract and ammendments [sic] with cause 

without prejudice to=. other right contemplated un­

der subject contract." (Emphasis added). 

In a number of other contexts, NIOC acknowledged 

its obligations under contracts executed by OSCO. For 

example, in a letter to Iranian authorities 

dated July 22, 1979, a NIOC official stated that Santa 

Fe's contracts which had been executed by OSCO, were 

with NIOC: 

According to the agreement between Santa Fe and 
NIOC regarding the equipment which has been 
imported without payment of customs tax to drill 
oil wells for NIOC and as per the agreement and 
future operations of this company, permission to 
export all rigs stated above has been given under 
the auspices of NIOC material department. 
(Emphasis added). 

NIOC entered into a settlement agreement with 

Santa Fe, dated August 30, 1979, in which agreement 

NIOC expressly admitted having taken over OSCO's activities 

under Santa Fe's drilling contracts: 

WHEREAS, the National Iranian Oil Company has 
subsequently taken over all activities previously 
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done by The Oil Service Company of Iran (Private 
Company) as the "Company" under said drilling 
contracts .... 

Further, NIOC entered into a settlement agree­

ment with Williams Brothers International Corp., dated 

October 15, 1979, on NIOC-Oil Fields stationery, co­

vering payments due under a contract executed by OSCO 

for construction of high pressure gas transmission 

lines. 

All of these activities by NIOC suggest that it, 

rather than OSCO, had at all times been, or at least 

became, the real party to the contracts. 

Such a suggestion also follows from NIOC's con­

duct towards Claimant. In June of 1979, NIOC had paid 

Oil Field for rents due on certain equipment through 

December 1978. But in July, 1979, Oil Field received 

a telex from IROS (which had been acting for OSCO and 

was NIOC's representative in London), stating that 

"the Islamic Court of Ahwaz has instructed NIOC to 

stop any payment to Oil Field rentals until further 

instructions .... " A representative of IROS in London 

told Claimant to discuss the matter with "Mr. Fakhraie 

of NIOC." 

In 1980, NIOC asked Oil Field to provide details 

to present a claim for the insurance on the destroyed 

blowout preventer and even requested that Oil Field 

waive its rights under the insurance policy in favor 

of NIOC. 
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In 1979, NIOC was placed under the authority of, and 

became affiliated with, the Iranian Oil Ministry. In 1980, 

Iran purported to ''nullifyn the 1973 Main Agreement. 

In 1982, Iranian entities submitted claims to 

Tribunal asserting that NIOC was OSCO's successor. 

There is no indication that the entity OSCO has ceased 

to exist. It appears, however, that since NIOC took over 

its assets, OSCO has remained as a shell. It could not 

and did not even pay its former employees. In 1980 

IOPL entered into an agreement with IROS to loan monies 

to IROS "for the purpose of making payments on behalf of 

Oil Service Company of Iran ... to certain former OSCO 

expatriate staff in respect·of losses incurred by them 

and credit balances on their personal accounts." This 

agreement, which was not executed by OSCO, was to take 

effect, inter alia, when "the delivery [was made] to 

IOP[L] by OSCO of an assignment ... by OSCO to IOPlL] 

of its right to be reimbursed by NIOC or any other source 

for the sums expended by IROS out of the loans made 

hereunder .... 11 

JURISDICTION 

Article , paragraph 1, of the Declaration Of The 

Government Of The Democratic And Popular Republic Of Algeria 

Concerning The Settlement Of Claims By The Government Of 

The United States Of America And The Government Of The 
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Islamic Republic Of Iran ( "C ims Settlement Declara-

tion") prov s that s Tribunal shall decide claims 

of nationals of the Oni States against ":::ran" if 

the claims "are outstanding on the date of this agree­

ment, whether or not filed with any court, and arise 

out of debts, contracts (including transactions whi 

are the sub:ect of letters of credit or bank guaran­

tees), expropriations or other measures affecting 9ro­

perty rights .... u Article VII, paragraph 3, of the 

Claims Settlement Declaration provi that "'Iran' 

mea·ns the Government of Iran, any political subdivision 

of Iran, and any agency, instrumentality, or entity 

controlled by the Government of Iran or any 9olitical 

subdivision thereof." 

In the instant case, Claimant, which purports to 

be a United States national, has brought a c im against 

the Government of :::ran and NIOC, which is an agency, 

instrumentality or entity controlled by the Government 

of Iran, based on debts, contracts, expropriations or 

other measures affecting property rights. 

There can be no serious question that this Tribunal 

has jurisdiction over Oil Field's claim as against Iran 

and NIOC. Since the Claimant is not now proceeding 

against the entity OSCO, there is no pending issue of 

jurisdiction over a claim against OSCO. 
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SUCCESSION 

The majority has gone beyond any issue of juris­

diction to consider NIOC's liability based on evidence 

of the NIOC-OSCO relationship. As I discuss infra, I 

conclude that NIOC is liable for OSCO's debts as OSCO's 

principal. I agree, however, with the majority that 

if NIOC is not liable as OSCO's principal, NIOC is 

liable as OSCO's successor. In my view, as such a 

successor, NIOC is fully liable for OSCO's obligations 

under traditional legal principles, for that is the 

consequence and meaning of succession.11 

If OSCO was not acting as agent of NIOC, the evi­

dence supports the alternative theory adopted by the 

majority that NIOC is OSCO's successor. Prior 

to late 1978, OSCO had 10,000 employees and was adminis­

tering numerous contracts and annual•ly. disbursing 

substantial monies provided by.NIOC. By March of 1979, 

OSCO's 600 expatriates had departed, and all of the 

other OSCO operations had been taken over by NIOc. 10 

While the corporate shell of OSCO may still exist, 

its principal assets have been taken over by NIOC. Indeed, 

since OSCO's Statutes (articles of incorporation) limited its 

2./see Black's Law Dictionary 1283 (5th ed. 1979) ("successor" -
11 Term with reference to corporations, generally means 
another corporation which, through amalgamation, consoli­
dation, or other legal succession, becomes invested with 
rights and assumes burdens of first corporation.") 

lO/NIOC's justification for such a takeover is irrele­
vant. Whether or not OSCO or the Consortium were 
at fault, as suggested by Respondents, has no bearing 
on NIOC's legal responsihiJitv to Clai~ant Oil Field. 
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purpose to providing services to ~IOC in connection with 

oil development and oroduction in Iran -- work now done 

directly by NIOC there is no longer any reason for 

OSCO's continued existence. 

NIOC began communicating with compan . ~ 
s as Lr: 

NIOC had supplanted OSCO as a contracting party. NIOC 

sent some of such communications on OSCO stationery. 

Moreover, ::HOC represented itself to companies as 

the party to their contracts executed by OSCO. NIOC 

made payments, requested performance and claimed 

rights under such contracts, including exercising our­

chase options and termination clauses. On one occa­

sion NIOC even referred to its "legitimate rights" 

under a contract executed by OSCO and another company. 

In two claims filed with the Tribunal, Iranian 

Governmental entities alleged and relied on the fact 

11 1 

that NIOC was OSCO's successor.-1 

In circulars, Iran and NIOC described the assump­

tion of OSCO's assets and activities by NIOC as a 

merger. 

111claimant requested the production cf other claims filed 
or lodged by Iran with the Tribunal involving Osco-
related transactions. Iran delivered to the Tribunal 
several hundred claims, of doubt~~: jurisd~ction, by ~ts 
oil agencies aoainst United States nationals, which claims 
would seemingly oe OSCO-related, since it was OSCO that 
had most of the direct dealings with contractors. Iran 
not only opposed the production of such claims but N~th­
drew and removed most of ~hem at ~~e time o~ the proceed; s 
in the ins t case; Quite aoart ~rom the oroor of 
such actions (see ~andifer, E~idence 3efore-In~ernationa: 
Tribunals 115, 163 (rev.ed. 1975)), they should result i.:1 
the drawinq of inferences against Iran and NIOC. Id. at 
147-:.54. 
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In short, NIOC simply took over a going concern 

from OSCO, without any payment to OSCO, and then con­

tinued OSCO's business. OSCO apparently remains a 

shell, unable to pay even its former employees. Yet 

NIOC has not made provision to compensate osco's credi­

tors, such as Oil Field. NIOC has asserted rights un-

der contracts while at the same time refusing to com-

ply with its obligations thereunder. NIOC, although 

taking over all of the assets and business of OSCO, seeks 

to avoid liability for the obligations of that busi­

ness. Moreover, NIOC and Iran have in other matters, 

in effect, represented and admitted that NIOC is OSCO's 

successor. 

As a result of the facts and the law, NIOC must be treated 

as the successor to OSCO's liabilities and must be 

obligated to the sarne extent as OSCO. 

The majority holds NIOC liable with respect to 

OSCO's obligations to OSCO's creditors by applying in­

ternational law derived from analogy to municipal law 

governing mergers and succession. Although Respondents 

suggest that Iranian law should apply, there is no clear 

showing that Iranian law specifically deals with the 

situation in issue or is inconsistent with the principles 

of commercial and international law found applicable by 

the majority. Cf~ Norwegian Shipowners Claims (U.S.A. 

v. Norway) 1 P..Int' 1. Arb. Awards 305,330-331 (J.922). 

Without qoing into a .discussion of how one formulates or 



- 24 -

determines international law, a subject of a great 

deal of scholarship, it appears that the majority's 

conclusion is supported by recognized principles of 

law and analogies thereto. 

Indeed, when, as here, a Tribunal is faced with 

"a new situation," Reparation for Injuries Suffered 

in the Service of the United Nations, (1949] I.C.J. 

Rpts. 174, 182, that Tribunal is justified in ground­

ing its decision on principles of international law. 

See Simpson and Fox, International Tribunals 136 (1952); 

see also Article v of the Claims Settlement Declaration. 

In the instant case the Tribunal has adopted as inter­

national law, a doctrine which can be derived from mu­

nicipal law, legal authorities and principles of jus­

tice. Thus, holding that NIOC's liability can be based 

on a "de facto" succession is justified under Article 

V of the Claims Settlement Declaration, which requires 

that all cases be decided "on the basis of resnect for 

law," and which directs the Tribunal to utilize appli­

cable "principles of commercial and international law. 11121 

There is legal authority for the proposition that 

even in the absence of a formal merger or consolidation, 

which normally protects creditors, when one company 

takes over and continues the business of another, espe­

cially without consideration or provision for creditors, 

12/ 
- "The Tribunal shall decide all cases on the basis of 

respect for law, applying such choice of law rules and 
principles of commercial and international law as the 
Tribunal determines to be applicable, taking into ac­
count relevant usages of the trade, contract provisions 
and changed circumstances." Art. V, Claims Settlement 
Declaration. 
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the former company is liable to creditors of the 

latter on the theory that there ~as been a de facto 

merger or consolidation. Such liability is based 

on the. theory that under such circumstances it would 

be unjust for the company obtaining the assets of a 

business to avoid any liabilities connected therewith. 

See Annot., 49 .l\LR 3d 881 (1973); accord, Golden Sta"'te 

Bottlincr Co. v. NLRB, 414 U.S. 168, 182 n.5 (1973). 

As one authority on comparative law has written: 

On no point are courts more united than that the 
successor to the assets of a going concern must 
accept the debts with it. This point is expressed 
in most of the laws which contain any significant 
detail of the means and consequences of fusion ••• 
Where statutes are silent, courts may be expected 
to apply the rules developed for 'transfer of 
assets,' which impose liabilities on the successor 
to assets even without legislative guidance. 

Conrad, Fundamental Changes in Marketable Share Com­

oanies, XIII Int'l Ency. of Comp. Law, Ch. 6 at 88 (un­

dated) (footnote omitted) . 131 To allow an entity to 

take over the assets of another without any considera­

tion, thereby leaving the creditors of the latter 

13 /see Art. 231 of ~he Civil Code of Iran (Sabi trans. 
[J"i3) ! "Undertakings or contracts are only :J inding 
on the two part~es concer~ed or t~e legal 3ubsti­
tutes .... " (Emphasis added)) . 
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. . . . 14 / would result in a gross ~nJUStice.-

Moreover, N:oc ias, in order co derive certain bene-

fits, reoresented itself as tte ?arcy tc contracts executed 

by OSCO. Iranian Government entities ~ave even represented 

to this Tribunal that NICC is OSCO's successor. Such 

representat~ons ~ay amounc ~o ~n i~olieC ~ssumotion - -

of liability for OSCC's debts. See Lad~evardian v. 

Laidlaw-Coqqeshell Inc., 431 F. Supp. 834, 839-840 

(S.D.~.Y. 1977). At the very :east., such representa­

tions should be viewed as admissions, which would 

consti~ute power~ul evidence of succession. See 

D.N. Bcwett, Estoocel Bef~re International Tribunals 

ar.c. Its Relation to Accuiescence, [1957] Brit.. Y.3. 

14 /Ever. in tll.ose situations where it has bee:1 he:d that a 
government expropriation of a company does not con­
stitute a taking of rights of creditors against. such 
a company, the possibi:ity of Government liability 
for that debt has been recognized. See In the Matter 
of the c:aim of Universal Oil Produc~(l959) (U.S. 
Foreig:n. Claims Set.i::lement Commission1 quoted 2.n 3 
Whiteman, Diqest of International Law 995-96 (19671 ~. 
Holdings by t~e Un~ted States Foreign Claims Settlement 
Commission that expropriat~ons of companies did not 
cons~itute takings of creditors' rights were based on 
sta~utory requirements that compensation co~ld onlv be 
for expropriations, not for other theories of :iab~lity. 
such as successior.. Moreover, there is othe~ authority 
holding that the failure to compensate a creditor of 
an expropriated company does constitute a taking. ~ 
generally 8 Whiteman, Digest of International Law, supra 
at 997-93. Dickson Car Wheel Comoanv (1931) United 
States-Mexico Claims Commission, 4R. Int'l Arb. Awards 
669,is distinguishable in that the Commission denied a 
claim by a creditor of a railway company against the 
Government which took over the assets of the railway 
company because the Commission found the railway company 
still had assets and income and would have assets re­
turned to it so that it could respond to claims. There 
is no such evidence in the instant case. Moreover, the 
dissenting opinion.by Commissioner Nielsen in that case 
appears persuasive. Id. at 682. 
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- ere ::..s 

able to disavow these =epresentations. 

As one writer, quoting in ?art from a leading 

English case, has stated: 

It is a orinciole of geed ~aith thac "a ~an 
shall ~o~ be allowed to blow hoi: and =old 
to affirm a~ one time and denv at anoi:her ... 
Such a 9rinci;;le has its oasis in common 
sense and common justice, and ·,vhethe= .1. t ::..s 
called 'estoppal', or by any other name, it is 
one which courts of law have in moder~ times 
most usefully adopted. " 

a. Cheng, General Princioles of Law As Aoolied ov Inter-

national Courts and Tribunals 141-4 2 ( 19 33) ; see a2.so 

Argentine-Chile Frontier Case,X.VI R. Int'l. Ar:>. Awards 

115, 164 (1966). 

This principle has long been accepted as a rule of 

international law. Another writer has· no~ed: 

The doctrine has been ::..nvoked lby inter~ational 
tribunals] in varying forms over a period of a 
century and a half; and although there have been 
occasions on which it has been held to be inappli­
cable to the particular facts, its jurispruden'.tial 
basis has been unchallenged. 

I.e. MacGibbon, Estoooel in International Law 7 Intrl & Comp. 

L.Q. 468, 479 (1958). There are suggestions that in ::..nter-

national law, "estoppel", or ii:S equivalent, may oe 

utilized, even in the absence of technical municipal law 

requirements, such as reliance. Id. at 478. Unde~lying 

the use of estoppel or analogous doctrines in inte~national 

law ~is ~he requirement that a State ought to je consistenc 

in its attitude to a given fa.ct:ial or legal sit,..1ation.r' :•:.:i. 

at 468. Such a princi9le shoulc apply in the i~stani: case. 
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Thus, for all of the foregoing reasons, if, as the majority 

concludes, NIOC was not OSCO's principal, NIOC is the successor 

to the liability of OSCO to Oil Field and should be liable to 

Oil Field to the same extent as would be NIOC's predecessor, OSCO. 

AGENCY 

The majority has held that OSCO did not enter into the Lease 

Agreement with Oil Field as an agent of NIOC. Whether such an 

arrangement can be viewed as creating an agency relationship is 

not free from doubt. The arrangement between NIOC and OSCO was 

unusual. Nevertheless, I would hold that the relationship is 

such that agency principles are applicable, thus rendering NIOC 

fully liable under contracts executed by OSCO in the course 

and scope of such relationship. 

The Lease Agreement between OSCO and Oil Field pro­

vided that the "contract and any legal relationship 

arising therefrom shall be subject to English law." 

This choice of law provision makes English law "the 

proper law of the contract." 2 Dicey and Morris, The 

Conflict of Laws 753 (10th ed. 1980). Moreover, since 

OSCO's representative in London (IROS) dealt with for­

eign contractors, such as Claimant, in connection 

with contracts executed by OSCO, the transaction in 

issue has sufficient contacts with England for choice 

of law purposes,quite apart from the choice of law 

clause. 
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Authorities suqgest that there is uncertainty as to the 

source of choice of law doctrines and the proper law to 

apply. Seel Schwarzenberger, International Law 74-78 (3d ed. 

1957); ~ also Steiner and Vagts, Transnational Legal Problems 

774-776 (1977); Riphagen, The Relationship Between Public and 

Private Law and the Rules of Conflict of Laws, Academie de Droit 

International, I rl961J Recueil des Cours 215. Although the 

law of the contract, Enqlish law, might seem an appropriate 

selection to supply the choice of law principles, l Dicey and 

Morris, The Conflict of Laws 64 (10th ed. 1980), the fact that 

the issue involves NIOC's relationship to OSCO and whether 

NIOC is a party to the contract adds some doubt to this con­

clusion. Because of this uncertainty in the applicable choice of 

law rules, the Tribunal should aprly its own rules of conflis=t 

of laws. Restatement (Second) of Foreign Relations Laws of 

the United States, Sec. 194 Comment a. at pp. 584-85 (1965); 

see Sapphire International Petroleum· Ltd v. National Iranian 

Oil Company 35 I.L.R. 136, 170-176 (1963). In the instant 

case, however, the applicable choice of law rule does not 

affect the result. 151 

Generally questions as to the existence of an agency rela­

tionship, as well as the scope thereof, are decided by resort 

to the law of the country where the relationship is to have 

been created. 2 Dicey and ~orris, The Conflict of :aws 909 

(10th ed. 1980); Fridman, The Law of Agencv 289 (3d ed. 1971) 

Also important is the fact that the 1973 Service Agreement 

between OSCO and NICC incorporates the 

151 c1aimant asserts t:-1.at by virtue of Article V of the Claims 
Settlement Declaration, the "applicable legal rules and 
principles should be those derived from general commercial 
law and ::...~ternatio~al law, r~ther than from the 2unicipal 
law of any single nation.'' I believe that my conclus.1.on ::...s 
consistent with ~eneral principles of commercial and inter­
national law. 

* Corrected December 13, 1982. 
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choice of law provisions of the 1973 Main Agreement pro­

viding that the latter agreement is to be internreted in 

accordance with the laws of Iran. Thus, in view of the 

circumstances of this case, Iranian law is applicable to 

the question of whether the agreement between OSCO and 

NIOC resulted in an agency relationship. 

If there was an agency relationship between NIOC and 

OSCO, issues of the liability of NIOC as OSCO's principal 

to a third part~ such as Oil Field, should be determined by 

the law of the contract, which, in the instant case, is 

English law. 2 Dicey and Morris, The Conflict of Laws 

911-912 (10th ed. 1980); Cheshire and North's Private 

International Law 238 (10th ed. 1979) ~ see generally 

Rigaux, Agency, III Int'l Ency. of Comp. Law, Ch. 29 

(undated). As one authority has stated in pointing out that 

"the law of external relationship11 often determines the rights 

of a third party against a principal in an international comme~­

cial transaction, the, "protection of third parties who act in 

good faith must be the overriding consideration." Schmitthoff, 
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Aaencv in International Trade, ~cad~mie de Jroit I~ter-
., /':' I 

:1ational, [1970J I Recueil des Cours :..07, :..80.·=-~.1 

Respondents correctly state in their ~emorial that 

depends upon the ?articular circumstances of tha~ case. 

It is question (sic] of ~act.~ Iranian law ?rovides 

t.., at '' r 1 ... t · · .... , a ... a torneysn1;:, comes into ::::eing, whet:ier ::::y 

Nay of 9roposal or acceptance, by any Nord or act which 

indicates an agency." The Civil Code of Iran, Ar-:.icle 538 

( Sabi trans. 19 73) ( also translated as, " [a] n agency is 

effected by offer and acceptance by any word or act which 

161sut see Fridman, The Law of Agencv 291 (3d ed. 1971) 
"('i"'fndeed, it can be said that che agency relationship in 
the conflict of laws is still the subject of considerable 
doubt.") In 11iew of the principle expressed by Prof. 
Schmitthoff, the law of the contract with the third 9erson 
should govern on questions of apparent authority and ~ndis-
closed principal. See Rigaux, Agencv, III Int 1 l ~ncy. of 
Comp. Law. Ch. 29 p. 16 (undated); 2 Dicey and Morris, 
The Conflict of Laws 912 (10th ed. 1980). Although the doc­
trines of or·related to ap~arent authoritv and undisclosed 
principal might be invoked to impose liabllity on ~IOC, I 
need not reach such issues because of my conclusion that 
there was an age~cy rel,aticnshi9, t::e essence -:Jf whic:1 
was disclosed to Claimant. 

~IOC refers to Article 963 of the I=anian Ci7ll Code 
which 9rovides: "Liabilit.ies arisi::g out of ::..:::-3.ns­
actions ,3.re subJ ect to t:-..e laws :Jf :.he 9lace Jf c!:e 
:;,er:::or:::n.ance of ::,.e tr3.nsac--:::.on ex.:ect. ::..:1 cases ·.,;here 
:::e par~ies :o tte :ransaction are joth fore::.;n na­
tionals and have ex?lic1t!! or impliedly declared~ 
transac~ion to be subject t.o the laws of anocher coun­
trv." :Sc the extent such a law is acclicable or :.:iind­
ing, the ;,lace cf :Jer::orrna::ce -- ?avmer1t and ::.elivery 
was che State of Texas ln the Oniced States. Ager1cv 
~rinc les in the :niced States are ~enerall! similar 
the aaencv laws of Enaland, since bot.h count=::.es ~t.ilize 
the comrnon law. 

*Corrected ~ecember 98:2. 
I V1 
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is indicative thereof." ai, Commercial Laws of e 

Middle East - Iran. Bk.8,p. 91 (1982)). The agency rela­

tionship may therefore arise either expressly or by im-

plication. See also Schmitthoff, Agencv in International 

Trade, Academiede Droit International, [:'..970] I Recueil 

des Cours 107, 135-138 (civil :'..aw general ) ; see also 

Restatement (Second) of Agency §32, Comment a; id. at 

§33, Comments a,b. and c; id. at §34 .. Thus, there is no 

prerequisite for the parties to identify themselves 

expressly as "principal" and "agent." See Fridman, 

The Law of Agency 10-11 (3d ed. 1971). 

The 1973 Main Agreement provided that NIOC was to 

exercise "full and complete ownership, operation and con­

trol" over its oil industry, and that the Service Company 

[OSCO] was to "carry out operations as assigned to it by 

NIOC .... " The 1973 Service Contract provided that OSCO 

"shall carry out the Operations ... on behalf of and 

under the overall direction and control of NIOC," and 

that "all costs and expenses incurred by lOSCO] shall 

be on behalf and for the account of NIOC." NIOC con­

trolled the budget, finances and programs of OSCO and 

provided to OSCO all capital and other funds required 

by OSCO to carry out its activities. Indeed OSCO had 

no function other than to render services to and on 

behalf of NIOC. 
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NIOC's extensive control over the activities of 

OSCO suggests an agency relationship, especially since 

that control was to further NIOC's own, rather than 

OSCO's business .. !.2/ OSCO's connection with the Consor­

tium has no bearing on OSCO's agency relationship with 

NIOC, especially vis-a-vis contractors such as Oil Field. 

Since OSCO was put in a position where it was dependent 

upon NIOC's resources and control and was given authority to 

act solely for NIOC,and not for itself, it would be reason­

able to conclude that OSCO was in a position to affect 

NIOC's relations with third persons, a position which is 

the essence of agency. Fridman, The Law of Agency 8 (3d. 

ed. 1971). Thus, based on the express terms of the 1973 

Service Contract and the above-mentioned facts, OSCO was 

acting in a representative capacity for NIOC. 

Since OSCO was NIOC's agent, it remains to deter­

mine whether under English law, NIOC is liable as a 

Princi·pal to Oi'l Fi'eld.lS/ A n agent may contract with 

third parties on matters within the scope of the 

agency relationship, and thereby create a "direct 

17111 whenever one uses control of a corporation to further his 
own, rather than the corporation's DUSiness, he will be 
liable for the corporation's acts under the doctrine of 
agency .... " House of Koscot Dev. Cor;:,. v. lunerican .Sine 
Cosmetics, Inc., 468 F.2d. 64, 67 (5th Cir. 1972). In­
terestingly, counsel for NIOC analogized OSCO's relation­
ship with NIOC to IROS' relationship with ~IOC. IROS acted 
not only as agent for OSCO, but also r NIOC. Indeed IROS 
contracted with NIOC to act outside for NIOC. In 1979 
NIOC insisted that IROS could on continue its activities 
if its stock were transferred to NIOC. 

18 1 . 

- 1 Clainant and Respondents submitted confl t g evidence 
on Iranian law. 
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contractual relacionship ... ~etween '.the] 9rincipal 

and t:iird part [ ies] " Fridman, T:ie Law of Acencv 

160 (3d ed. 1971). The Lease Agreement itself 

includes the following clause in the preamble: 

The National Iranian Oil Company . :las 
under an international aareement aooointed 
the [Oil Service Compan~ [of Iran1 ~o under­
take certain operations in the 9roduction and 
export of crude oil from South Iran. (Emphasis 
added.) 

Interestingly, the word "appointed" is used in Iranian 

agency law. That law ?rovides, "[a]n attorneyshi? is 

a contract whereby one of the parties aocoints the 

other as his representative for the accomplishment 

O ~.L- some mattAr. " Th c · · 1 c d -- ue iv.1..... o e or Iran, ll..::::'ticle 6SE 

(Sabi trans. 1973) (emphasis added). The preamble 

clause, pursuant to which the Lease Agreement was then 

entered into, functioned as a disclosure by OSCO that 

it acted as NIOC's agent in dealing with Oil Field. 

Thus, even if the Lease Agreement did not specifically 

refer to NIOC as OSCO's principal, such a reference 

was unnecessary, since the circumstances indicated 

such agency relationship to Claimant. Sc:imitthoff, 

Agency in International Trade, Acadernie de Droit Inter-

national [ 1970] I Recueil d.es Cours 135, 138-143. In 

addition to the preamble language, the Lease Agreement 

required NIOC to be one of the beneficiaries of the i~­

surance on the leased equipment. If NIOC was not a 

party to the agreement, it would have no insurable 
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interest. Also, Claimant asserts it was generally aware of 

the 1973 Service Agreement at the time the Lease Agreement 

was executed and believed that NIOC was :responsible for 

agreements executed by OSCO. ~oreover, the later-reauired 

Fidelity Affidavit confirmed that Oil Field's contract with 

OSCO constituted business "with, for, or involving" NIOC 

and Iran. 

Certainly the Lease Agreeemt was within the scope and 

purpose of OSCO's agency relationship with NIOC. All of 

OSCO's activities were "on behalf of and under the overall 

direction and control of NIOC." All of OSCO's costs and 

expenses were incurred "on behalf of and for the account of 

NIOC." 1973 Service Agreement. 

That NIOC undertook obligations entered into by 

OSCO is also consistent with such an agency relation­

ship. In this connection NIOC made payments and exer­

cised options under contracts executed by OSCO, thus 

suggesting that NIOC considered itself to be in effect 

the contracting party. NIOC expressly referred to 

rights under contracts executed by OSCO as NIOC's 

rights. 

That the 1973 Service Contract refers to OSCO as 

a "contractor" does not, as the majority suggests, negate 

an agency relationship. A contractor, and even an inde­

pendent contractor, may also be an agent. See Restatement 

(Second) of Agency §2 (3) (1958); Rigaux, Agencv, Ch. 29, 

III Int'l Ency. of Comp. Law 7 (undated). Indeed, in 

Iranian law an "agent may be an employee of the ?rincipal 

or an independent contractor." Sabi, The Commercial 

Laws of Iran 20 (1973), :reprinted in IV Nelson, Digest 

of Commercial Laws of the World (1982) . Thus, the 
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majority's conclusion is premised in large part on the 

erroneous assumption that a "contractor" and an "agent" 

are mutually exclusive.l:.2/ 

Moreover, Article 19(E) of the 1973 Main Agreement 

stated: "[OSCO], functioning solely as contractor for 

NIOC on a non-profit making basis, shall not be liable 

to any contractor's or income tax." This exemption re­

flects a status inconsistent with OSCO's alleged role 

as an independent third party acting for its own account. 

Article 2 of the 1973 Service Contract by providing that 

OSCO as ''a contractor, shall carry out the Operations ... 

on behalf o£·and under the overall direction and 

control of NIOC," indicated that OSCO would be 

acting for the account of NIOC -- not its own. Article 

4 of OSCO's Statutes restricts OSCO's actions as "con­

tractor to the NIOC," to those "in accordance with the 

terms and provisions of the service contract," which, 

I submit, established OSCO as NIOC's agent. 

For the above reasons, on the basis of agency 

principles, I would hold NIOC liable to Oil Field as 

a party to the Lease Agreement. 

!2_/The majority states that Claimant had "not submitted 
sufficient evidence to prove OSCO acted as an agent 
of NIOC. 11 That the Oil Field Lease Agreement includes 
indications that OSCO was a party thereto is, I 
believe, outweighed by the other factors I discuss. 
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CONTROL 

Before discussing the issue of "control," one 

should ask, control for what 9urpose? Cf. 1Jagts, 

The Cornorate Alien: Defi~itional Questions in 

Federal Restraints On ?oreian Enterprise, i4 Harv. 

L.Rev. 1489, 1547 (1961). 

First, control may be relevant to :uri tion 

in connection with the definition of Iran or e 

United States under Article VII, 9aragraphs 3 and 

4, of the Claims Settlement Declaration. This issue 

is not now before the Tribunal since Claimant is 

presently not pursuing a claim against OSCO as an 

entity controlled r . th . 20 ran or o erwise. 

Second, the issue of control might concern er 

~IOC exercised such control over OSCO that NIOC would 

be liable for OSC0 1 s debts under theories of corporate 
? , I 

identity or alter ego or of r rcing t~1e corrorate ,;eiJ .. .::..=. 

Such theories normally would not apply iLJ a case such 

as the instant one where Cla ·c. is :::.ot 

~/ Control as a jurisdictional factor under .Z\rticle VII, 
paragraph 2, of the Claims ttlement Declaration, 
is not in issue in this case. 

21 There has been some confus n between agency ar.c. iden-
- . 1 . b . 1 . ... "'+- 1 0 as- , ,.., titv for ourposes o:: 1.mpos :.a i_.:.~y -- -- '-- '- ..... , 

t:ie· conte~t of narent and subs iary compar,ies. See 
W~isser and Mursam Shoe Corporation, 12: F. 2d 34 ➔, 348 
n.11 (2d Cir·. 1942); House of Koscot Dev. Ccr?.:. ·· 

jl"8.., 2 1 '" 1 5,.,, American Line Cosmetics, Inc., -,o r:. a o"", · ·' · - , 
n. 3 ( 5th Cir. 19 7 2 l . 
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attempting to impose l ili.tv 
• 22/ on the shareholaers.-

This is not to sav that alter ego or identity theories 

are never applicable when the question involves the liability 

of those who are not record owners of the stock of a 

corporation. For example, such ?rinciples might, in some 

circumstances, apply to persons or entities, who, by their 

control of the corporation or its stock 1 may be treated 

as actual, assumed, beneficial or constructive owners 

of the controlled entity or as the real parties in in­

terest. In the instant case, however, neither the 

parties nor the Tribunal focused on the legal or factual 

issues involved in such a determination. This may be 

due to the manner in which the issues were framed by 

the parties and the Tribunal. See supra. The Tribunal's 

cursory discussion of the "alter ego,. or "identity" 

issue reflects the inadequacy of the Tribunal's record 

on the issue. In light of that record, the Tribunal should 

not have reached the question. 

Third, the degree of control might be relevant to 

other theories of liability, such as tortious inter-

ference w~ch contractual or advantageous relations 

and liability to creditors by virtue of an expropria­

tion of a company or of its assets. Although ~hese 

22/ ~ B N . , , , ...,- .., - ~ee anco aciona~ ae Cuna v. Sabbatino, ~' ?.R.D. i55, 
258 (S . .J.N.Y. 1961); Banco N'aciona.2. de Cuba 'J. First 
Nationa.2. Citv Ba:1.k, 478 ?.2d 191, 193 (2d C.:..:::-. 1973); 
Banco :.=,ara el Comrnerc Exterior de Cuba lJ. First ::rational 
Citv Sank, 658 ?.2d 913 (2d Cir. 1931), cer-:.. :rrant2d 
U.S. ( 19 8 2 ) , S l C:. S . .::., . W. 3 3 0 3 1. Oct . ~ 10 ;3 2 ) . 
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theories have been =a~sed by Clai~an~, chey were not 

~he subject of the ?reli~inary ?r~ceeding hea=d bv 

the Tribunal. 

The level, degree and ~ur~ose of control is cela-

vant in the ?resent ?roceeding on~y on the question 

of the application of agency princi~les. If ~roe exer­

cised such control over OSCO that OSCO was in =aalicv 

acting on behalf of ~IOC, then OSCO would, in affect, 

be NIOC's agent, and ~IOC would be liable under agency 

?rinciples. "Control" in this sense is simply one fac­

tor to be considered in connection with agency issues. 

Thus, the control exercised by NIOC over OSCO 

supports the Claimant's position that NIOC was liable 

under the Lease Agreement as a principal by virtue of 

principles of agency. 

CONCLUSION 

I concur in the "Interlocutory Awa.rd" of the 

Tribunal holding that NIOC is the de facto successor 

to OSCO's rights and obligations and that the Tribunal 

has jurisdiction over Oil Field's claims. 

The Hague 

December 10, 1982 
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be NIOC's agent, and NIOC would be liable under agency 

principles. "Control" in this sense is simply one fac­

tor to be considered in connection with agency issues. 

Thus, the control exercised by NIOC over OSCO 

supports the Claimant's position that NIOC was liable 

under the Lease Agreement as a principal by virtue of 

principles of agency. 

CONCLUSION 
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i(;LjJIV} ~ 
Richard M. Mask 


