ke

NoT FeR PuBlLiCATionN

IRAN-UNITED STATES Ctams TRBUNAL - U IILI- 0L (oles coals K50

L_“_' \c'«,‘q/z/, '}::; M

. IRAN UNITED STATES
CLAIME. TRIBUNAL.

FILED - oboas DISSENT FROM PROCEDURAL DECISION I

s | ~=CEIVED_! 7 /7£&

[ (N Y )

NINE FORUM SELECTION CLAUSE CASES
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We-dissent from the decision of the Tribunal permitting
the Islamic Republic of Iran and the other respondents in
these cases; who. failed to file any memorial within the
périod estéblished.by-order~of ther Tribunal and who refused -
even to appear at the hearing, to file a:memoriai more than
six weeks after the hearing. The prejudice to orderly
p;ccess.is-ﬁagifest} and we fear that respect fSr'the.or&ars
of the.Tribunal will suffer if thefTribunal shows itseif s

irresolute..
Our deep: concern over this decision can only be under-—
stood in the context of the series of events which preceeded

it.

sSummary of‘Eveh&s.

It has long been recognized by the Tribunal that a
common jurisdictional issue in many cases would involve the
interpretation and application of Article II, paragraph 1

of the Claims Settlement Declaration which excludes from
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the jurisdiction of the Tribunal

ee.Clzims arising under a binding contract between

the parties specifically providing that any disputes

thereunder shall be within the sole jurisdiction of

the competent Iraniam courts, in response to the

Mailis position.
Accordingly, the Tribunal determined to consider and
decider this thresheld issue promptly. See Tribunal Rules,.
Art. 2I(2). The Tribumal decided that its three Chambers
should relinquish to the Full Tribunal the jurisdictiomr
questionr in = number of cases chosenr so as ta present a spec—
trunmr of the various forum selectionr clauses. On March 22, 1982,
following & proposal of the Presiden.tr the Tribunal agreed
that a briefing schedule should be established with a view

Yy

to & hearing of the chosen cases during the period from May

3L to Juner 2. There was nco objection to this from any member

of the Tribunal.

Anzlyses of the cases resulted in the ideﬁtifica.tio;t off

nine cases which presented the desired spectrum of contracts

" and transactions in which forum clause issues arcse, thus

assisting the Tribunal. by expediting consideration of a large

number of different cases posing similar issues. See Tribunal
E

BProcedural Guideline L. The jurisdictional issues in these

nine cases were, imn accordance with Presidential Order No. 1,

* That Guideline states:

L. The arbitral tribunal may make such orders as it considers
appropriate to coordinate and expedite cases which raise impor-
tant issues, including, but not limited to, relinquishing cases
ta the Plenary Tribumal im accordance with Presidential Order
Na. L, providing that such issues be heard separately and prior
ta hearing of the remaining issues, and cocrdinating scheduling
of hearings. The arbitral tribunal may authorize arbitrating
parties to give through a single designated representative,
commarr explanations on similar issues arising out of different
cases, without resulting in consolidation or joinder.
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relinquished to the Full Tribunal by the respective Chambers
to which they had been assigned. It was understood that
issues of interpﬁetation of the Algiers Declarations would be
presented by the Agent of the United States, with ieach of

the claimants submitting & memorial and making a short oral

-argument Iimited to the unique: circumstances of its particular

case. The: previously discussed date of May 31 was for various
practical reasons not suitable, and the full week of June 2L

was selected for the hearing and deliberations.

By April 2 an order was ready to be issued. However,
at that point the Agent of the Islamic Republic of Iran raised
objection ta-'chocsingf nine cases, preferring that, only three
cases be ccﬁsi&ered- No indicatiomr was givemr hy the: Agent
of Iramr as to which threee casess should be chosen,nor did he:
make ohjections directed against choosing any of the nine
cases. Similarly, nc objection was raised to the participatiom
of the Agent of the United States. In view of the objection of

the Agent of Iran ta the total number of cases, the President

‘postponed issuing an Order until the matter could be considered

by the Full Tribunal at its meeting on April 15, 1982.

The matter was discussed by the Full Tribunal on

April 15, withr the Agents of the twao Governments each

presenting his views. Thereafter the President, on
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April 16, issued the following order:

*Jurisdiction over the following cases has been relinquished
by the respective chambers ta the Full Tribunal for the
purpose of deciding whether the claims in these cases fall
within the provisions of Article II, paragraph 1 of the
Claims Settlement Declaration:

Case Nos. 6, 5T, 68, TZT, T4Q, 15%,
254, 293, and 466.

All previous orders fixing dates in these cases: are 'he:ebz'
modified as follows. Arbitrating parties are directed to
submit Memorials by June T, 1982 addressing the following
issues ' ‘

Whether the claims should be excluded from the
Tribunal's jurisdiction as "arising under =
binding contract between the parties specifically
providing that any disputes thereunder shall be
withir the: sole jurisdiction of the competent
Iraniamr courts in response to the Majlis position.™

Furthermores, the Tribunal herehy fixes the week beginming
on June ZT,. 1982 as the time for an oral hearing concerning
the abave:r menticned issue imr these cases.  The oral hearing
will begimr with a pre-hearing conference at Parkweg 13,

The Hague:, orr June 2T, 7987 atr .30 z.m. -

The two Govermments, through their Agents, are invited to

participate in the hearing of this issue imr accordance

with the foregaing schedule.™

On May 31, the day Eefoz:e all memorials wers tQ have
been filed, the Agent of Iran wraote a letter to the President
seeking to unda the Order of April 16&€. Referring to the
steps established by the Order, the Agent of Iran requested
that ™this system be completely changed™ se that only onme or
twa cases be selected for hearing . inr accordance with & new
"timetable". However the letter did not suggest which cases
should be heard nor propose any new schedule. The letter
stated that it would be "very impractical”™ for the respondents

to submit their memorials by June 1, but it did not request

any extension of time for such submission.
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The Iranian Agent's letter of May 31 was immediately

considered by the Full Tribumal on June L. After hearing

the views of both Agents and a discussion by the Full Tribunal.

the President announced that "there was no justification for

modifyving thee.dr&ér',. and that it should be maintained™.

{emphasis added)

ALL of the American claimants im the mine selected
cases had filed their memarials by June L, 1382, as ordered.
I addit:icf:, the Registry received for filing on June 1,
and later filed the memorial of the Unitad States on the
common. issues. Neither the IsLémic: Republic of Iram nor
any af the other respondents filed any memorizls by

June I or thersafiter.

Despite the fact that the Full Tribunal three times

had considered the procedure to be Sollawed, the Agent of | 1
Iranr continued efforts to prevent the hearing from taking |
place as scheduled on June 27. On June I, nine itdentical

letters were sent to the President, one relating to eachr aof

the selected cases, requesting that the cases be heard sep—

arately and that the hearings be postponed indefinitely.

A further letter was sent to the President dated June 13,

asking that the June 27 | hearing be cancelled, that the entire
procedure be scrapped, and that there he separate replies, re—
jeinders, pre-hearing confe::enéés and hearings in each case.

In the June 13 letter, Iran Sor the first time ochjected tao



the presentation of any memorial by the‘Uni.ted. States, and
demanded that the Tribunal issue an order striking ocut the
United States memor:al wirich had been filed om June 1. Im
his June 13 letter the Iranian Agent said that Iran "does
not at present intend to appropriately rgspond ta the sub-
stance™ of the United States memorial, adding, however,
trat "sucir & response is: reserved for a mors convenient
time™. Agaimx, Iran did not indicate when, if ever, &
time for filing a memorial would be "convemient™. The
President informed the Agent of Iran that the hearing
would be neld on Monday, June 2T, commenc;inq: with a pre—
nearing conference at nine 2.m., as stztad imx the Order of

April T&. 1
i

Crr Sunday éveninq,. Juner 20 the Agent of Iram z:ene.wecﬁ-
the requests made in his June 13 letter and added that the
Agent of the United States should not be permitted even to
present amx oral arqument omr the commor issues but should

merely be present to answer questions.

At mine c:f” clock o Mcnd;ay; June Il the Full Tribunal
met to consider the latest Iramian demarche, thus delaying
the start of the hearing. After both Agents pressented their
views, the Tribunal determined that the hearing would go farward

as planned.

The hearing in the nine cases toock place om June 2I and
2Z. The Iranian Agent was present in the courtroom but

stated that he was not theres as representative af any of the
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Iranian respondents in the nine cases. The Agent of the United
States made amn oral argument on the common issues, fallowed

by counsel for each of the nine claimants wha preseni:eci arguments
onr the issues peculiar to theilr particular cases. When their érqu*
ments were concluded by mid-morning on June 22, the President
inquired if the Agent of Iran wished to be heard. The Iranianx
Agent again reiterated that he was naot representing any of

the respondents, but he added that they reserved their

"rights™. The President then declared the hearings closed,

in accordance with Article 24 of the Tribunal Rules.

The Full Tribunal met on the afternoon of June 22, to

’ ' .
commence deliberations. At that time, however, tHe: Agent

of Iran presented a Ietter requesting "omr behalf of the
Iranian arbitrating parties «..that four months be granted

for submissiomr of their memcorials.™

The Full Tribunal, after considering this request, pro-—
ceeded to vote: on the question whether the Iraniamr respondents
should be permitted ta f£ile late memorials. A bare majority
cof the Tribunal decided ta permit the respondents to submit
memoriazls, despite their repeated failure to comply with the
April 16 Order. The decision was announced to. the twa Agents,
and it is from: that decision that we dissent. The President
fixed August 10 as the date for £iling memorials by the
respondents. See Tribunal Rules, Art. 3L(2). Once the
respondents had been permitted ta f£ile memorials it was

necessary to provide an opportunity for American counter-
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memorials,. zacoqnizingf that, having not I:ecei_veci any Iraniar
memm:ia:isa before the hearing and there having been nco Iranmiam
oral argument, there had thus far Egen; no opportunity ta
respond to whatever the Iranian contentions might be.
Accordingly, the Full Tribunal decided to permit filing qf

American counter-memorials by September L0.

Reagscons for Dissent

Cur maimr concerr is that this last minute capitula;tiom
by the Tribunal to unreasonable ,. unilateral demands wiI..‘t‘.'
impair the integrity of the arders of the Tribumal. &
party :‘el;zo.‘ c}:xccses ta ignore the arders of the Tribunal must
suffer the cénsequences or the Tribunal risks the Lass of

its authority.

As the President stated on Junes T, Iran had shawed
"na justification™ for medifying the procedures ordered hy
the: Tribunal. It has shown none since. Under Article 28
of the Tribunal Rules, if a party fails to produce documents
ardered by the Tribunal within the estakblished time or fails
ta appear at a hearing, without & sufficient showing of cause,
ther Tribunal may proceed with the arbitration. That is = fair

and necessary rule and cne typically found in international
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arbitral rules.* This sanction is virtually the sole means
available to the Tribunal to enforce its orders and to ensure
that it, rather than a party, is in charge of the proceedings.
In our view, the Tribunal erred in not appiying‘ that rule i

these circumstances.

We: note further that the Tribunal has a very large case—
Iocad and it must be able toc plan and carry out its complex
schedule. In this 'z:espect it is different from typical
international arbitrations relating te only one case, becauser
the actionr of the Tribunal o certain clzims, or a group of
clzims, may affect the progress of a number of other cases.

Inr such a situation, it is crucial that ca.reftIIL¥ structured -
procedures ordered by the Tribunal be carried oujc. by all
parties lest orderly processes be seriously obétz:uctedi by

the unilaterzl actiomr of any one party. Heres, faced with a

key threshald issue, thre Tribumal planned and ordered a coor—

dinated procedure. Memorials were to be submitted simulta—
necusly, withh any responses expected to be given as part af
the aral arguments at the hearing. This was designed to put
all parties on an equal footing, to expedite the proceedings,
and& to result in economies for both Americam and Iraniam
parties imr presenting their cases. A schedule was estab-—

lished withr the intention that the jurisdictional issues

See, e.g.,UNCITRAL Rules, Art. 28; Rules of the Perm. Ct.

of aArb. for Settlement of Int'l Disputes Between Two Parties
of Which Only One is a State, Art. 20; Rules for ICC Ct. of
Arb., Art. T3; International Rules of London Ct. of Arb.,
parz. B(9); Rules of Procedure of the Inter-American Com. Arb.
Commission, Art. 28; Com. Arb. Rules of the American Arb.
Assoc., § 30; Rules of German Arb. Commission, § 2T.




- 10 -

related to representative forum clause cases would be
decided hefore the Tribunal's August recess. That schedule
was lmportant not only for the nine cases heard om June Zl;.
. but alsc for the large number of other cases in which forum
clause igsues arise. Mo:r:eover:; the Full Tribunal and the
Chambers have: & heavy schedule of ofl;her matters planned for
the Fall and expected to dispose of the forum clause issues
. before that time. The decisiomr of the Tribunal to permit
the resgond‘ents to file late memorials disfupts.. the careful
planning ‘which; has gone into this matter and will have an
ad;verse: effect 01;: the prompt handling of a substantial number

of cases to thes p::ejudice, of the parties in those cases.

{
§

We would adhere to the April 16 Order and proceed at

once to deliberations on these issues.
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Howard M. Holtzmanm George H. Aldrich Richard M. Mosk

The: Hague,
June: 30, 1982





