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" On 19 November 1981 NCR Corporation ("NCR") filed a claim
(case No. 119) against the Government of the Islamic Republic
of Iran, NCR Corporation of Iran ("NCR Iran") and Bank Mellat.

Bank Melli filed on 18 January 1982 a claim (case No. 501)
against Citibank New York and the United States of America
seeking an award under a letter of guarantee covering the alleged
indebtedness. of NCR Iran and extended by NCR through one of
Citibank's overseas facilities. This guarantee was in turn
secured by an NCR guarantee to Citibank so that, in the event
that Citibank was called upon to pay Bank Melli under its
guarantee, Citibank would be entitled to call upon NCR to pay
under its guarantee.

The High Council of Informatics of the Islamic Republic of Iran,
an organization duly established under the laws of the Islamic
Republic of Iran, and NCR entered on 9 July 1982 into a
Memorandum of Understanding for the: settlement of all claims
and potential counterclaims that the parties to cases Nos. 119
and 501 had raised or were entitled to raise. Among other
terms the parties agreed on a payment to NCR of US $250,000
from the money deposited in the Security Account established
pursuant to paragraph 7 of the Declaration of the Government of
the Democratic and Popular Republic of Algeria dated 19 January
1981. A copy of the Memorandum of Understanding is annexed

hereto.

The Islamic Republic of Iran, Bank Mellat and Bank Melli, acting
through the High Council of Informatics, and NCR filed with the
Tribunal on 12 July 1982 a "Request for an Arbitral Award on
Agreed Terms", executed by representatives of these parties,
jointly requesting the Tribunal to record the settlement reached
by the parties as an Award on Agreed Terms pursuant to Article 34

of the Provisionally Adopted Tribunal Rules.

Accordingly, the same parties requested the Tribunal to enter an
Award on Agreed Terms in the amount of U.S. $250,000 to be paid from
the said Security Account for the account and benefit of NCR.



As a further term of the settlement, the High Council of
Informatics and NCR, as the owners of NCR Iran, jointly requested
and moved that NCR Iran, which had previously been designated

as a Respondent in case No. 119, be dismissed as a Respondent
from any further involvement in the proceedings in the said case.

The Tribunal agrees to terminate all proceedings in case No. 119
as against NCR Iran.

After considering the matter for a number of months, the High
Council of Informatics and NCR have withdrawn a request that the
Tribunal preserve the confidentiality of the parties' settlement.

The‘Tribﬁnal has satisfied itself that it has jurisdiction over
the claims in case No. 119 within the terms of the Claims
Settlement Declaration of 19 January 1981l and accepts the
settlement in accordance with. Article 34 of the Provisionally

Adopted Tribunal Rules.

The Tribunal is simultaneously issuing an order for the termination
of the arbitral proceedings in case No. 501.

For the: foregoing reasons,
THE TRIBUNAL AWARDS AS FOLLOWS

The settlement is hereby recorded as an Award on Agreed Terms,

- binding on all parties. Conseguently, the. remaining Respondents,
THE GOVERNMENT OF THE ISLAMIC REPUBLIC OF IRAN and BANK MELLAT, are
obligated to pay to the Claimant, NCR CORPORATION, the total sum of
Two Hundred Fifty Thousand. United States Dollars ($250,000.00)
which obligation shall be satisfied by payment out of the Security
Account established pursuant to paragraph 7 of the Declaration

of the Democratic and Popular Republic of Algeria dated

19 January 1981.



The Tribunal hereby submits this Award to the President for
notification to the Escrow Agent.

Dated, The Hague,
11 November 1982

e N
Gunnar LagergreﬁF )
Chairman
Chamber One

S
%-

'“&D@
Mahmoud M.. Kashani Howard M. Holtzm

Concurring in part
and dissenting in
part; see separate
opinion :




IN THE NAME OF GOD

BEFORE THE IRAN-UNITED STATES CLAIMS TRIBUNAL

" WRAN-UNTTED STATES
[
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NCR CORPORATION, . Nnmllf}n"u""“"""““"é
Claimant, . ?
Ve ALAIM NO. 119
- THE GOVERNMENT OF THE ISLAMIC P CHAMBER ONE
REPUBLIC OF IRAN, NCR CORPORATION
OF IRAN AND BANK MELLAT,
Respondents,
BANK MELLI IRAN,
Claimant,
v. : CLAIM NO. 501

CITIBANK, N.A. and THE UNITED CHAMBER ONE

STATES OF AMERICA :

Respondents.

REQUEST FOR AN ARBITRAL AWARD ON AGREED TERMS.

The Islamic Republic of Iran, Bank Mellat and Bank Melli,
acting through its High Council of Informatics ("HCI"),
and NCR Corporation ("NCR"), pursuant to Article 34 of the
UNCITRAL Rules, as adopted by the Tribunal, jointly request
that the Tribunal record a settlement reached by the parties
as an Award on Agreed Terms.



Oon July , 9,1982 Mr. R.E. White of NCR and
Mr. A. Zandi Bidgoli of HCI entered into a Memorandum of Understanding
settling all claims and potential counter-claims that
parties to Claims Nos. 119 and 501 raised or were entitled
to raise. Among other terms, the parties agreed to payment
to NCR from the Security Account established by paragraph
7 of the Declaration of the Government of the Democratic
and Popular Republic of Algeria of January 19, 1981 (the
“Secuﬁity Account") of U.S.$ 250,000 in full settlement
of said Claims Nos. 119 and 501. A true copy of the Memor-
andum of Uhderstahding is herewith submitted to the;TribﬁnaL

for its review.

Accordingly, the parties request the Tribunal to enter
an Award on Agreed Terms in the amount of U.S.$ 250,000 to
be paid from the Security Account to the Federal Reserve
Bank of New York for the account and benefit of NCR, and to
dismiss Claims Nos. 119 and 501,'by issuance of that award

in fawvour of NCR.

The parties have agreed that the payment of the afore-

salid sum constituzes a full and reasonable and complete

settlement of cleéims Nos. 119 and 501.



As a further term of such settlement, HCI and NCR, -as
parties in these proceedings, jointly request and move that
NCR Corporation of Iran, having heretofcore been designated
as: a respohdent. party z.n Claim No. 119, be dismissed as a
respondent pa:éty from any further involvement in proceedings

regarding said Claim.

Pursuant to paragraph S of Article 32 of the UNCITRAL
Rules, as amended, HCI and NCR, as parties in these pro-
ceedings, request that the Tribunal preserve the confiden—
- tiality of the parties’ settlé.ment although: tl;e'- parties shall have
no ocbligation of confidentiality as a consequence: of the fore-—

going..

For ISLAMIC REPUBLIC CF IRAN, - For NCR. CORPORATICON.

3y, a%”‘z &%‘% - o A C LA

4
AbolfaZl Zandi Bidgoli R.E. White
Acting Head of High State Vice President, Middle
Council. of Informatics East/Africa Region IDPG,

and Attorney-in=-Fact

. I

Robert E. Bartkus
Counsel




IN THE NAME OF GOD

MEMORANDUM QOF UNDERSTANDING

This Memorandum of Understanding incorporates points of
the agreement reached in February 1982, in Vienna, Austria,
between:

High Council of Informatics of Islamic Republic ¢f Iran
("H C I") represented by Mr. Abolfazl Zandi Bidgoli,

based on Power of Attorney dated 31/3/1361 (June 21, 1982)
(Appendix 1). :

NCR Corporation ("N C R"), a corporaticn organized and
existing under the laws of the state of Maryland, U.S.A.,
having its principal offices at Dayton, Ohio, U.S.A.,
represented by Mr. R.E. White, based on Power of Attorney
dated May 10, 1982 (Appendix 2). |



As part of the settlement of all disputes among the:parties,
it is their intention to terminate all litigation and other
proceedings currently among them or their representatives,
including claims No. 118 and 501 in the Iran-U.S. Claims
Tribunal at The Hague and Civil Action No. 80-7162 in the
~ United States District Court for the Southern District of
New York, and including all claims that have been or may be
filed and all counterclaims that the parties may be entitled
file in those proceedings. In furtherance of this intention,
the parties will present this Memcorandum of Understanding to
the Claims Tribunal and hereby request,

1.1 That claims No. 119 and 501 be reduced to an Arbitral
Award in NCR's favour in the amount of USDL 250,000.

1.2 That neither Bank Melli nor any other Iranian entity be
awarded anything by reason of claim No. 501 or counter-
claims that might be filed in claim No. 1189.

1.3 That the aforesaid USDL 250,000 Arbitral Award be issued
in favour of’NCR'aS"soon’as possible from the money
deposited in the Security Account established pursuant
to the Claims Settlement Agreement signed at Algiers on
January 19, 1981; and

1.4 That automatically upon the issuance of the Arbitral
Award as an integral and irrevocable condition to this
Mem¢ randum of Understanding, all claims and counterclaims
of loth parties including the US District Court of Action
wou. 3 be considered dismissed, null and void. All parties '
will cooperate in implementing this Article 1 and any
appropriate proceedings before the Tribunal.

Automatically after the issuance of the Arbitral Award as
menticnei in Article 1, NCR's entire capital stock interest
in NCR CORPORATION OF IRAN ("NCR-IRAN") is transferred to

HCI. NCR shall cooperate with HCI in executing and delivering



(or causing to be executed and delivered) the instruments of
legal transfer as may be reguired or reasonably necessary to
accomplish the foregoing.

General meetings of NCR-IRAN shall be held to amend the
Articles of Association of NCR-IRAN to, among other things,
change the corporate name "NCR CORPORATION CF IRAN" to

another name (which shall not contain "NCR") and other

changes deemed desirable by the general meetings.. Immediately
upon the issuance of Arbitral Award, NCR shall deliver to

HCI a proxy or proxies sufficient for the conduct of such
general meetings. HCI agrees to accomplish the above-described
corporate name change as gquickly as possible. After giving
effect to the reorganization of NCR-IRAN descriked in this

Memorandum of Understanding, NCR-IRAN will befreferred to

by its new name.

Immediately upen the issuance of the Arbitral Award in favour
of NCR, HCI shall cause the dismissal of claim No. 501 before
the Claims Tribunal (brought by Bank Melli against the United
States and Citibank Bahrain in connection with overdraft
facilities relating to NCR=-IRAN) and cancellation of all Bank
guarantees, overdrafts facilities and/or letters of credit

‘that might give rise to any liability or contingent liability

by NCR to any Iranian entity, including Bank Mellat and Bank
Melli (through Citibank Bahrain). The list of all such
guarantees, overdraft facilities and/or letters of credit is
annexed hereto as Appendix 3. HCI will secure the execution
of appropriate releases to Citibank B:ihrain.

Immediately upon the issuance of the irbitral Award, NCR
shall cause the cancellation of all o its claims against
NCR—IRAN and/or any Iranian party arising out of transactions
or occurences prior to the date hereoZ of any character or
nature, including but not limited to iitercompany accocunts,
capital investments, promissory ﬁotes and drafts, loans,
advances, overdrafts, rentals, deferred accounts or interest

of any kind including the claims described in NCR's statement



of claim in claim No. 119 before the Claims Tribunal. ©NCR shall
further cause the cancellation of any such claims of any subsi-
diaries, branches or other affiliates of NCR. HCI shall cause
the cancellation of any claims against NCR by any Iranian

party and arising out of NCR's previous ownership of the
majority interest in NCR-IRAN.

Immediately after the issuance of the Arbitral Award,

NCR shall instruct Mohawk Data Sciences Corporation ("MDS")
and A-M International ("AM") to make payment to HCI or
REORGANIZED NCR-IRAN of whatever sums may be rightfully owed
to NCR-IRAN by MDS and AM or any affiliate of either MDS or
AM.

The parties agree to take all steps nécessary to"implément
all terms of this Memorandum of Understanding within ninety
days focllowing the date of signing indicated in Article 7
below,-but the parties agree to extend such ninety-day
period if such an extension should then appear to be re-—
quired or reasonable and warranted under the circumstances.

This Memorandum o¢f Understanding consisting of 7 Articles
and 3 Appendices has been read, understood and agreed upon
by the cofficial representatives of bhoth parties and signed
on July g,1982.

High Council of Informatics, NCR Corporation
Islamic Republic of Iran Dayton, Ohio
U.S.A.

ﬁ%/ &/ | L

Zandi B¥dgoldl By: Mr. R.E. White.



IN THE NAME OF GOD

Ref. No.: 58 - 281
Date : June 21, 1982

POWER OF ATTORNEY

KNOW ALL MEN BY THESE PRESENTS:

" THAT THE STATE HIGH COUNCIL OF INFORMATICS (“HCI“), an organization duly
established under the laws of the Islamic RepubTic of Iran, the.special‘1éw '
enacted on 1980, DOES HEREBY MAKE, CONSTITUTE and APPOINT, effective im-
mediately, Mr. Abolfazl Zandi Bidgoli, acting HCI President, as HCI true
and lawful attorney, for it, and in HCI's place and stead with full power
and authority to do and perform all and every act’and,thing“whatsoever re--
quisite, necessary and proper to be done to adjust, settle any claims, de-
~ands, or matters existing between the HCI and NCR CORPORATION, including
to execute (by signing) and to deliver, an M.0.U. for the purpose of re-
solving disputes in full and final settlement of claims to all intents

and purposes.

In witness whereof, the undersigned has here-unto signed this 21 St.
day of June, 1982.

Mohammad Taghi Bankj

Head Of High State Council Of Informatics
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No. 82/1082¢/
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DEPARTMENT OF STATE

@3 all to wharr these presenis shall rome, Greeting: -

1 Gertify That the document hercunto annexed is under the Seal of the Seerelary of Siate of
Stale of . ~Ohio——— i and that such Seal is entilled to
aith and credit.* | |

I testimony whereof, /, Walter J. Staessez Jr.,
Acting

Secretary of Stale, have hereunlo caused the seal of the Depari-

ment of Slaic lo be affixed and my name subscribed by the Authenti-

cation Officer of the said Depariment, af the cily of Washington, in

the District of Columbia, this .......etghteenth
day of oo May......, 1982,

| / A é
* FOR THE CONTENTS O A/ e
THE AfINEXED cocu-osNFl C’L'”C" L(..‘w

THE DEPARTMENT ASSUMES] w7 mmmmmmmommemeess Tt
NG RESPONSIBILITY hot /zg Sccretun, of State.

o~

USC 2L P

Twue{ pursuan:

5 USC 138: Seq

/ . P
By vé/v-v/f-/-éicifl@ ;

82 5. M 2

Siay 25, 1949,

Seca. 103 v ) M

8 Se. 174 and 1iD4. 1443 Authentication Officer, Deportment of Sla/
$ USC 1<0. 4

his Ce

is nol valid if il is removed or allered in any way whalsoever
U.S. COVERNMENT PINNJING UFFICE 19w 175-544
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UNITED STATES OF AMERICA
STATE OF OHIO
OFFICE OF THE SECRETARY OF STATE

I, ANTHONY ]. CELEBREZZE, JR., Secretary of State,
do hereby certify that I am the duly elected, qualified and acting Secretary of State of the
State of Ohio, and I further certify that L. JUNIOR NORRIS
wnose signature and official seal are‘ affixed to the attestation hereto at-

tached, was at the date hereof, the duly elected, commissioned and qualified
.CI;ERK OF THE COURT OF COMMCN PLEAS of MONTGOMERY COUNTY, CHIO, and that he is
the proper officer to make said attestation, which is in due form; and that his

official acts are entitled to full faith and credit.

IN TESTIMONY WHEREOF, [ have here-
unto subscribed my name and affixed
the official Seal of the Secretary of State
of Ohio, at Columbus, Ohio, this TZth
day of May 19 82.

ARNCLY
,__‘.a-’-'.gw L 'h_.--e“'_;:_l(‘.ﬂ
]

ANTHONY ] -CEI.EBREZZE,\IR‘. {
Secretary of State




IN THE NAME OF GOD

POWER _OF ATTORNEY 82195‘24//
KNOW ALL MEN BY THESE PRESENTS:

THAT NCR CORPORATION, a corporation organized under the laws
of the State of Maryland in the United States of America, with
1ts principal place of business in the City of Dayton, Ohio, in
~aid country, DOES HEREBY MAKE, CONSTITUTE and AP.POINT., effective
immediately, R. E. wﬁITE; a citizen of\thé United States of
America, residing in Montgomery County, Ohio, in said country,
its true and lawful attorney in fact for 1t, and in 1ts name,
placeiand stead, to execute (by‘signing) and to deliver, in one
or more coﬁnterparts, a Memorandum bf Understanding bétween the
High Council of Informatics of Islamic Republic of Iran ("HCI")
and the said NCR CORPORATIOCN, fongfhe purpose of resclving cer-
‘tain disputes between HCI and other Iranian parties on the one
2and and the sald NCR CORPORATION on the other, including dispu-
tes which have become the subject matter of Clalms Nos. 119 and
501 before the Iran-U.S. Claims Tribunal at The Hague,
Netherlands, and to do other acts and things 1lncident thereto and
for the purpose of carrying out the provisions of such Memorandum

of Understanding.

THAT a specimen of the signature of the said R. E. WHITE,
certified as true and genuine by the signatories hereto, is as

follow;:

ﬁ. E. White

GIVING AND GRANTING unto its said attorney in fact full

power and authority to do and perform all and every act and thing



" whatsoever requisite, necessary and proper to be done in and
about the premises, as fully, fo all intents and purposes, as it
might or could do, with full power of substitution and revoca-
tion, HEREBY RATIFYING andJCONFIRMiNG.alL.that its sald attorney
in fact or his substitute shall, however, lawfully do, or- cause

- to be done by virtue hereof, reserving unto NCR CORPORATION, in
addition to all other legal me thods of revocation, the right, at
any time by written notice to said atforney in fact, signed by
either its President, any‘VicerPresident,‘Secretary or Treasurer,
to revoke, countermand, annul and make vold all or any of the

powers herein conferred.

IN WITNESS WHEREOF, NCR CORPORATION has caused 1ts corporate
name to be subscribed hereto by James E. Rambo,‘énerot‘its Vice:
Presidents,'andvattested by Howard Malovany, 1ts Assistant
Secretary, and 1ts corporate seal to be affixed by order of its
Board of Directors, at Dayton, Ohic, Unitfed States of America,

this 10th day of _May , 1982.

Signed, sealed and acknowledged NCR CORPORATION

in tpg-presence~of:
. <7 /;4;,/;,.

ames. K, RamDO‘/
Vice President

/ J P . e
'\__\,/ '..n-/, t. / / \ :s 4 e /'I By

L  ATTEST

~ -

/ /

X V(!g !
oward Malovany - ‘

Assistant Secretary/
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I, L. JUNIOR NORRIS, Clerk of the Common Pleas Court in and
for said County, which i3 a court of Record, having a seal, do hereby

e
certify that o

AT

whose name is subscribed to the certificate or prootf of acknowledgment of the annexed
instrurrant, and therein written, was at the time of so taking such proof of acknowl-
edgment 2 NOTARY PUBLIC in and for said County, duly commissioned and qualified
and duly authorized to take the same, and to take and certify the proof and acknowi-
edgment of deeds by the laws of this State; and further, that I am acquainted with
his handwriting, and verily believe that the signature to the said certificate of proot
of acknowledgment is genuine. I further certify that said instrument is executed and
acknowledged according to the laws of the State of Qhio. The impression of the
Notary’'s seal not required to be filed in my office:

In Testimony Whereof, I have hereunto set my hand and affixed the
seal of said Court in the City of Dayton, tkis £
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day of

T /

S/

Na 19
N

A

e

Clerk.




INN THE NAME OF GOD

APPENDIX 3
TO
MEMORANDUM OF UNDERSTANDING
BETWEEN
HIGHCSTATE'COUNCIL OF INFORMATICS OF THE
ISLAMIC REPUBLIC OF IRAN
AND

NCR CORPORATION

List of Bank guarantees, overdraft facilities and/or letters of
credit mentioned in Article 3 of Memorandum of Understanding.

1. Bank Mellat - Letter Guarantee (dated September 20, 1972)
from the National Cash Register Company (now NCR Corporation)
("NCR") to Bank Omran to secure overdraft facilities and
other borrowings of NCR Corporation of Iran ("NCR IRAN")
in the amount of Rials 46,500,000 (NCR's 62 percent share
of a facility in the total amount of Rials 75,000,000).

This guarantee is described as "Continuing”.

2.- Bank Mellat - Letter Guarantee (dated March 4, 1974, confir-
ming a telex of the same date) from the National Cash Register
Company (now NCR Corporation) ("NCR") to Bank Omran to secure
overdraft facilities and other borrowings of NCR Corporation of
Iran ("NCR IRAN") in the amount of Rials 23,560,000 (NCR's 62
percent share of a facility in the total amount of Rials
38,000,000), originally scheduled to mature and expire
December 31, 1974 (which guarantee superseded a September 20,
1972,'Letter Guarantee O6f Rials 23,637,500 (being NCR's 62



percent share of a facility in the total amount of

Rials 38,125,000) with a stated maturity of December 31, 1973).
The maturity/expiration date was extended from time to time
(most recently, by letter dated April 17, 1978) to December 31,
1978. NCR asserts that this guarantee matured/expired on

the last-mentioned date.

Bank Melli Iran ("Bank Melli") - Guarantee (Documentary Credit
No. 0409=0021/LU) issued May 29, 1979, by Citibank N.A., Manama,
state of Bahrain ("Citibank Bahrain") to Bank Melli, at the re-
quest of NCR Coproration ("NCR"), to secure proposed overdraft
facilities for NCR Coproaration of Iran ("NCR IRAN") in an
amount not exceeding Rials 100,000,000 for the pericd ended

May 31, 1980. The line of credit to NCR IRAN supported by 'said
guarantee (Account No. 155385), originally established at Rials
100,000,000, was subsequently reduced to Rials 88,000,000.

The said Citibank Bahrain guarantee was supported by NCR's
covering guarantee to Citibank N.A. dated May 10, 1979, in

an. amount not exceeding Rials 100,000,000. In Claim No. 501
before‘the'IRAN-U.é. Claims Tribunal Bank Melli has asserted
that Citibank N.A. is liable to it, pursuant to the said Citibank
Bahrain guarantee, in the amount ¢f Rials 20,062,290 (or

U.S. $1250,341.13), plus interest, and plus legal and other expenses
of collection. in the amount of U.S. $ 37,626.17.



IRAN - UNITED STATES CLAIMS TRIBUNAL vaze DI Ol les Gonls JKAL

Case No. 119

Concurring and dissenting opinion of Mahmoud M. Kashani

The Parties' representatives in case No. 119 and Claimant's
representatives in case No. 501 reached settlement on all their
claims and possible counterclaims and made mutual undertakings
detailed in seven paragraphs and three enclosures. They joinﬁly
submitted the settlement and requested the arbitral tribunal

to accept and record their settlement as an award on aqréed terms,

whereby terminating the proceedings in both cases.

The arbitral tribunal having become satisfied of its jurisdiction
in case No. 119 accepted the settlement, recorded it as an award
on agreed. terms and simultaneously terminated the proceedings in
case No. 501. But in so doing the majority apparently condemned
one of the arbitrating parties, declared it obligated to pay
Claimant in case No. 119 a sum of money and requested the
President of the Tribunal to order the Escrow Agent to make that
payment to Claimant.

I concur with the majority in acceptance and recording of the
settlement in case No. 119 and termination of the proceedings in
case No. 501. But I dissent from the majority as to the format
of the Award on Agreed Terms in this case and to the provision
for its enforcement.

1. As to its format the settlement decree has been transformed
into a contentious resolution of the disputes by the majority.
It has condemned one of the arbitrating parties in favour of the
other. 1In principle, where parties choose conciliation and

settlement in the course of the arbitral proceedings, they intend



to avoid continuation of contested proceedings and issuance of
contested awards. They have several motives for this and the mutual
undertakings that they make in the settlement. Our contested
proceedings "is simply an alternative to the direct settlement

of such disputes between the parties."*

The Provisionally Adopted Tribunal Rules Article 34(1l) also
points to duality of the procedures in contested and settlement
cases. The Article provides for no action by the arbitral
tribunal but recording of the settlement if accepted and issuance
of a settlement decree.**

* . .
" Free .Zones, (1929) P.C.I.J. Series A, No. 22 at 13; see also

Adede, Settlement of Disputes Arising under the Law of the Sea
Convention, 69 Am. J. Int'l L. 798 (1975)

* %
Iranian Code of Civil Procedure Articles 629 and 630 under
Chapter 7, Settlements, provide for the same procedure, which as
a proper measure is notable:

Article 629:

Where a compromise is reached outside the court and the deed of
compromise is unofficial, the parties are required to appear in
the court and verify its authenticity. Verification of the
parties shall be recorded in a proces-verbal and signed by the
judge of the court as well as by the parties.

In case of non-appearance of the parties-in the court without
mentioning a plausible excuse, the court shall, without any
regard to the purport of the said deed of compromise, continue
the court proceedings.

Article 630: .

Contents of the deed of compromise made according to the foregoing
two Articles shall be valid and applicable to the parties and their
heirs and successors, and shall be executed like the judgments of

a court of justice whether the subject of compromise was related
particularly to the case under consideration or it included other
suits or matters.



- 3 -

In his commentary on UNCITRAL Arbitration Rules with regard to .
Article 34 which has been maintained unchanged in our Provisionally
Adopted Tribunal Rules, Sanders states that "(a)s a rule,
however, the arbitrators will be prepared to incorporate the
settlement into an award signed by them. To this award on agreed
terms paras. 4 to 7 of Article 32 apply, as well as the provisions

of para. 2: the award is final and binding on the parties and will
be carried out by them without delay. If not carried out
voluntarily, the settlement incorporated in the award on agreed

terms can be enforced like any other arbitral award." *

Article 34(l) further provides that " (t)he arbitral tribunal is
not obliged to give reasons for such an award."

Neverthéless, in formulation of the settlement decree, the
arbitral tribunal has applied the form of a contested award,
presented its holding by stating: "For the foregoing reasons,
THE TRIBUNAL AWARDS AS FOLLOWS:...." and thereby practically
refused the provision of Article 34(l) referred to above and

in the operative part condemned "the remaining Respondents,

THE GOVERNMENT OF THE ISLAMIC REPUBLIC OF IRAN and BANK MELLAT
(as) ... obligated to pay to the Claimant, NCR Corporation,

the total sum of Two Hundred Fifty Thousand United States Dollars
(U.S. $250,000.00)... " Such a resolution is wholly outside the
mutual intention of the parties wishing to avoid issuance of a

contested award by recourse to settlement procedure.

2. As to its enforcement procedure the settlement decree is also
of serious defect, for it has mixed the acceptance and recording

" of the settlement with that of its enforcement, which are two
different matters. Decisions of judicial authorities in the form
of contested judgments create rights for one party against the
other, but in settlement decrees, the duty of the tribunals is
merely acceptance of settlement of the parties and declaration

of its binding nature. At no time may a Jjudicial authority

on its own motion provide fgr‘enforcement of its decisions.

Enforcement stage of a decision entirely differs from its stage

* Sanders, Commentary on UNCITRAL Arbitration Rules, 1977 Yearbook,
Commercial Arbitration 172,212,




L“’

of making and iSSuance.. Enforcement has its own separate rules
and formulations envisaged in codes of civil procedures of all
countries. With regard to arbitral awards also there exist
particular procedures. Provisionally Adopted Tribunal Rules
Article 32(7) in that respect provides for compliance by the
arbitral tribunal with requirements of arbitration law of the
country where the award is made. Article 34(3) of the same Rules
has restated. such requirement for awards on agreed terms. The
procedure under the Dutch arbitration law is depositing of the
award with the court local to the place of arbitration. And in
order that the award be enforced, in case one of the arbitrating
parties refuses voluntary enforcement, is obtaining of an exequatﬁf
from that local court according to the Dutch Code of Civil
Procedure Article 642. Considering the existence of such provisions
for enforcement of arbitral awards, the arbifral‘tribunal is
principally relieved from enforcement procedures for its awards,
and such matters must be left to the arbitrating parties or the
authorities competent for enforcement of the awards. Based on
the foregoing, the dispositive part of the award where it states
that "THE GOVERNMENT OF THE ISLAMIC REPUBLIC OF IRAN and BANK
MELLAT, are obligated to pay to the Claimant, NCR Corporation the
total sum of Two Hundred Fifty Thousand United States Dollars
(U.S. $250,000.00) which obligation shall be satisfied by payment
out of the Security Account established pursuant to paragraph 7
of the Declaration of the Government of the Democratic and'
Popular Republic of Algeria, dated 19 January 1981l. The Tribunal
hereby submits this Award to the President for notificiation to
the Escrow Agent", is outside the competence and duties of the
arbitral tribunal. Therefore in spite of my agreement with
acceptance and recording of this settlement in the form of an
award on agreed terms I dissent from the majority decision as

to these defects.
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