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I. INTRODUCTION

1. On 19 January 1982, the Claimant, NORMAN GABAY, also
known as Nourollah Armanfar, filed a Statement of Claim
against the Respondent, THE ISLAMIC REPUBLIC OF IRAN, seek-
ing compensation in the amount of U.S5.$18,147,000, plus in-
terest and costs, for the alleged expropriation of real,
business, and personal property.1 In a subsequent filing,
the Claimant increased his request for compensation to
U.S.$56,238,380.44, plus interest and costs. The Tribunal
joinedlall jurisdictional issues, including the Claimant's
nationality, to the merits. Following the submission of
evidence, briefs, and rebuttals by both Parties, a Hearing
was held on 1-3 May 1991.

II. FACTS AND CONTENTIONS

2. The Claimant was born as an Iranian in Kashan, Iran, in
1929. In 1953, he married an Iranian woman. They have
three children, all born in Iran between 1955 and 1961. He
states that he lived at least the first forty-two years of
his 1life in Iran until 1971, when he allegedly emigrated to
the United States together with his family. The Claimant

also completed his education in Iran.

3. While 1living in Iran, the Claimant alleges that he
founded a sizable carpet and textile business, Arman Estab-
lishment ("Arman"}, beginning in 1953 with the establishment

of Arman Store No. 1. Thereafter, the Claimant and his

.1 The Statement of Claim was submitted with the
Claimant jdentified as Bernard G. Martin, a pseudonym. The
Tribunal's Registry refused to accept the Statement of Claim
due to non-compliance with Section 6 of the Administrative
Directive No. 1 of 4 July 1981. In March 1982, however,
when the Claimant acknowledged his true name, the Statement
of Claim was accepted by the Tribunal.



family members apparently established three other Arman
stores, the Kamran Tufting Factory, and finally, the Iran
Tatami Industrial Company ("Iran Tatami"). Iran Tatami was
organized and registered as a limited liability company un-
der Iranian law on 29 July 1976, with the Claimant, his
wife, and his three sons all equal shareholders. The Claim-
ant asserts that his business interests other than Iran
Tatami constituted a sole proprietorship, although much of
the property was held in the names of the members of his
immediate family. Likewise, he alleges that he owned a
substantial amount of personal real estate, including a
house constructed in 1977, although again much of the

property was held in the names of his family members.

4. The Claimant alleges that in 1975 or 1976, he and his
sons started the Charles Company, a family partnership, un-
der a fictitious business name in California. Initially the
company manufactured plastic mats, but that production was
abandoned in 1977. Charles Company continued as an importer
of Persian rugs and exporter of raw material and machinery
for Iran Tatami. In 1977 the Claimant alleges that he
bought a house in the United States in the name of one of
his sons. The Claimant asserts that by 1979 his principal
business had become real estate investing. The Claimant was
naturalized as an American citizen on 25 April 1980. At
that time he changed his name from Nourollah Armanfar Gabaee
to Norman Gabay. It should be noted that in 1973 the Claim-
ant had already changed his family name from Gabaee to
Armanfar with the authorization of the Vital Statistics Bu-

reau of Iran.

5. Throughout his time in the United States, the Claimant
maintained his Iranian businesses, travelling to Iran "regqu-
larly" to supervise their operation. In 1978, however, he
states that, because of political and social conditions in



Iran, he ceased travel to Iran. He maintains that he con-
tinued to control his business interests there through his
Iranian managers, and directly from the offices of Charles
Company in the United States. 1In November 1980, however,
the Claimant alleges that all of his and his family's prop-

erty interests in Iran were expropriated.

6. The Respondent asserts that the Claimant has always
been an Iranian national and accordingly denies the juris-
diction of the Tribunal over his claims. It further asserts
that, should the Tribunal find that the Claimant acquired
United States natiocnality in April 1980, the Claimant's dom-~
inant and effective nationality at all relevant times re-

mained that of Iran.

7. The Respondent does not deny that the properties in
Iran of the Claimant and his immediate family were expropri-
ated, but it asserts that this took place only during the
year 1983, following various measures to block and attach
such properties during 1982. Therefore, the Respondent ar-
gues, the claims in this Case were not outstanding on 19
January 1981 and accordingly are not within the jurisdiction
of the Tribunal as defined in Article II, paragraph 1, of

the Claims Settlement Declaration.
8. In view of its decision, infra, with respect to juris-

diction, it is unnecessary for the Tribunal to describe the

other facts and contentions in this Case.

III. JURISDICTIOH

9. In order to prove that his claims were outstanding on
19 January 1981, the Claimant relied during the written
pleadings primarily upon a reduced photographic copy of a
letter dated 1 June 1983 from the Legal Council of the Foun-

dation for the Oppressed ("Foundation") to the Foundation's



Investigation and Restoration Unit. This 1 June 1983 letter
stated that it enclosed a copy of a judgment of the Islamic
Revolution Court dated 6 November 1980 confiscating all
properties of the Claimant, his wife, and their three chil-
dren, and a copy of a confirmation of that judgment dated 23
May 1983 by the High Islamic Revolution Court. The Claimant
also submitted in evidence photographic copies of the High
Court confirmation (but not the judgment of the Islamic Rev-
olution Court), as well as photographic copies of two let-
ters from the Foundation to the Claimant's businesses. One
of these 1letters bore the date 15 November 1980 and in-
troduced two persons as representatives of the Foundation at
the "Tatami Company and Arman Stores." The other letter
bore the date 18 December 1980 and requested Iran Tatami to
furnish "full particulars ... of all the ex~stock holders of
that Company." Finally, the Claimant submitted an affidavit
by his cousin who asserted that he had been employed by
Arman stores and had witnessed on or about 15 November 1980
the arrival at one of the Arman stores of individuals who
identified themselves as Government representatives and who

stated that the Government now controlled Arman.2

2 On 26 April 1991, only four days before the
Hearing, the Claimant requested the introduction of his
cousin Rafiolaah Gabai as a rebuttal witness. This request
was rejected by the Tribunal's Order of 26 April 1991 "[i]n
view of the fact that the Respondent [had] notified no
witness aside from its document expert, the lateness with
which the Claimant notified Mr. Rafiolaah Gabai as a
rebuttal witness for the Hearing, and the lack of any
explanation as to why this notification could not have been
made earlier.”

At the outset of the Hearing on 1 May, the Claimant
again requested permission to present his cousin as a
rebuttal witness on the ground that inspection at the
Tribunal on 29 April of the copies of the 1 June 1983 letter
submitted by the Respondent had, for the first time,
indicated that this would be desirable. The Claimant also
said that, if the Tribunal did not grant this request, he

(Footnote Continued)



10. The Respondent denies that any of the alleged actions
occurred during 1980 and contends that the reduced photo-
graphic copy of the 1 June 1983 letter submitted by the
Claimant is forged in that the date of the judgment of the
Revolutionary Court, which was originally 15 May 1983, has
been altered to & November 1980, and that the dates (as well
as the numbers) of the other two letters were also altered,
in one case from 15 March 1982 to 15 November 1980 and in
the other case from 6 April 1982 to 18 December 1980. The
Respondent submitted allegedly correct copies of these docu-
ments. It also submitted affidavits by the officials of the
relevant departments issuing the two other letters as well
as copies of the relevant pages of the logbooks in which
these letters had been registered. At the Hearing, the Re-
spondent made the logbooks themselves available but the
Claimant, arguing that they were presented at a late stage,

refused to inspect them.

11. At the Hearing the Respondent presented an expert wit-
ness who explained why she concluded that the copy of the

(Footnote Continued)

would then request a postponement of the Hearing. The
Respondent objected to both requests and pointed out that
the only witness to be presented by the Respondent was an
expert witness on altered documents so that there would be
no new evidence for the cousin to rebut. The Tribunal in
confirmation with 1its earlier Order made the following
ruling:

In view of the requirements of the Tribunal Rules
that witnesses be notified thirty days in advance
- a rule designed to protect both Parties - and in
view of the fact that the Claimant alone is
responsible for the lateness of his inspection of
the evidence in question, the Tribunal is unable
to grant his request to present Rafiolaah Gabai as
a rebuttal witness.

The Tribunal is also unwilling to postpone the
Hearing, as this would be unfair to the Respondent
and would be inconsistent with the orderly
procedures required of the Tribunal.



letter of 1 June 1983 submitted by the Claimant had been
altered and illustrated her views with an overlay that com-
pared that copy with the copy submitted by the Respondent,
which was the original carbon copy from which the Claimant's
photographic copy had been made. In response, the Claimant
asserted that the copy he had submitted was unchanged from
the copy he had received from unnamed friends in Iran but
acknowledged that the date in question appeared to have been
altered. The Claimant's expert witness, already introduced
to rebut the Respondent's expert testimony, which the
Tribunal allowed by its Order of 12 April 1991, did not
appear before the Tribunal. The Claimant maintained,
however, that the other two letters upon which he relied
were genuine and that it was the Respondent's copies that
had been altered. The Claimant did not say whether he
received those two letters from the same unnamed friends who
sent him the copy of the 1 June 1983 letter. While the
Respondent's expert witness acknowledged during the final
rebuttal presentation that she had also seen those two
letters, she had not been asked to comment upon them in her
original testimony and, due to the Claimant's objection, she
was not permitted to comment upon them in the rebuttal

presentation.

12. The Respondent explained that upon examination of the
documents, its expert witness had advised that comparison of
the two documents with the copies submitted by the Claimant
was impossible. The Respondent added that the reason for
such impossibility was due to the fact that the original
handwritten numbers and dates of the two typewritten letters
had altogether been deleted and replaced by new ones rather
than having been altered. Consequently, in support of its
contention, the Respondent relied on the relevant pages of
the logbooks, where the original numbers and dates of the
two letters had been registered as well as on the affidavits

of the respective authorities and other evidence.

13. On the basis of the testimony of the Respondent's ex-

pert witness and of the Claimant's statements at the Hearing



as well as other evidence, the Tribunal is convinced that
the copy of the letter of 1 June 1983 submitted by the
Claimant has been altered. Therefore, the Tribunal does not
consider this document in determining the date on which the
claim arose. The Tribunal notes that the Respondent had
taken issue with the authenticity of the Claimant's copy of
the said letter in its Statement of Defense of 6 December
1988. On 13 July 1989, the Respondent offered to submit,
among other documents, the original carbon copy from which
the Claimant's photographic copy of that letter was made,
and it did so on 16 October 1989, more than eighteen months
before the Hearing. Even before the Respondent's document
had been submitted, the Claimant asserted that "the
production of the original false document will prove
nothing," and the Claimant and his expert failed to examine
the original wuntil two days before the Hearing. The
Claimant changed his position only at the Hearing, when his
attorney conceded that the Claimant's document appeared to
have been altered while the Respondent's copy appeared not
to have been altered. The Tribunal disapproves of such
behavior on the part of the Claimant and of his attorney.
Although it does not have the power to impose sanctions or
disciplinary measures for presentation of false evidence,
the Tribunal cannot pass over such abusive conduct in
silence. The Claimant should have investigated the authen-
ticity of his document before its presentation to the
Tribunal and, at any rate, should have compared it to the
original copy presented by the Respondent, and withdrawn his
document and accusations of forgery against the Government
of Iran soon after the latter's comments and evidence were
filed.

14. In deciding when the Claim arose, the Tribunal must
weigh all the remaining relevant evidence. In addition to

evidence previously noted, that includes the following:

A. A memorandum dated 19 April 1981 from the Founda-
tion to the representative of the Public Prosecutor's Office

at the Foundation reporting an investigation of several com-



panies ordered on 11 March 1981, including the "Arman Compa-
ny" (meaning, in all 1likelihood, 1Iran Tatami). The
memorandum identified the Claimant and his family as the
owners of the company and stated that they were residing
abroad and that the company was being managed by Mr. Alireza
Shahani. The Claimant acknowledges that Mr. Shahani was his

appointee as Managing Director.

B. A memorandum dated 9 July 1981 from the represen-
tative of the Public Prosecutor's Office at the Foundation
to the headquarters of the Islamic Revolutionary Public
Prosecutor forwarding for action the report of 19 April
1981.

cC. Minutes of the General Meeting of Iran Tatami dat-
ed 14 July 1981 which were signed by the Claimant. The
Claimant acknowledges signing the Minutes which he says were
sent to him in the United States and also acknowledges send-
ing spare parts to his Iranian companies until 1982. He
asserts that he did so in the hopes that the companies would

be returned to him.

D. Letters from the Islamic Revolutionary Public
Prosecutor dated 30 December 1981 and 27 January 1982 de-
claring that the Claimant and his immediate family members
were enjoined from making any real estate transactions, or-
dering the blocking of their bank accounts, and issuing a

writ of attachment of their moveable and immoveable proper-

ty.

E. An affidavit by Mr. Shahani in which he states
that he was in charge of managing Iran Tatami until 14 May
1981 and handed over control to representatives of the
Foundation on 15 March 1982.



F. Minutes of a meeting dated 15 March 1982 in which
Mr. Shahani delivered to the representatives of the Founda-

tion the inventory of the Arman stores and Iran Tatami.

G. A letter dated 29 March 1982 from the Foundation
to the Corporate and Industrial Ownership Registration De-
partment announcing the names of a new Board of Directors of
Iran Tatami, and its 10 April 1982 announcement of the same,
published in the Official Gazette of 13 May 1982.

H. Financial reports of Iran Tatami and the Arman
Establishment, prepared after their expropriation but
submitted by the Claimant, which describe the companies'
transfer to the Foundation as being by virtue of the Public

Prosecutor's writ of attachment of 27 January 1982.

I. An excerpt from an article that appeared in a
Foundation periodical in 1984 or 1985 reporting that Iran
Tatami was attached in the Persian year 1360 (extending from
21 March 1981 to 20 March 1982) and that all of its shares
were expropriated in the year 1362 (21 March 1983 to 20
March 1984). This evidence was proffered by the Claimant.

15. With respect to the dates of the other two disputed
letters, supra, paras. 9-10, the Tribunal finds that the
evidence presented by the Respondent, particularly the
affidavits by responsible officials, the relevant pages from
logbooks, and the sequence of events indicated by other evi-
dence, casts such doubt on the dates written on the copies
of the letters submitted by the Claimant as to require the
Claimant to present evidence of their wvalidity. This the
Claimant has not done; in fact, he has submitted virtually

no evidence on this gquestion.

l6. With respect to Iran Tatami, the Claimant's signing
the Minutes of the General Meeting of the company's share-

holders dated 14 July 1981 is particularly inconsistent with



a finding that this company was expropriated in November
1980. The Tribunal fails to understand the reason why, in
the first place, the Minutes were sent to him in the United
States for signature if Iran Tatami had already been expro-
priated. The Claimant's explanations in his pleadings and
at the Hearing were unpersuasive as to why he signed the
minutes. He did not even address the question why the

minutes were sent to him.

17. On the basis of the evidence as a whole, the Tribunal
concludes that the Claimant has failed to prove that his
Claims for the expropriation of his properties by the Re-
spondent were outstanding on the date of the Algiers
Declarations, 19 January 1981. Even if the Claimant were
able to prove his asserted 1980 dates for the two disputed
letters, which he certainly has not done, the evidence,
including the Claimant's own behavior, would not support a
finding that the companies, let alone the real properties,
were controlled or taken by the Respondent before 1982.
Consequently, the Claims must be dismissed by this Tribunal
for lack of Jjurisdiction. In view of this holding, the
Tribunal need not address other jurisdictional questions in
this Case or whether any particular property belonged to the

Claimant.

18. Each of +the Parties shall bear its own costs of

arbitration.

IV. AWARD

19. For the foregoing reasons,

THE TRIBUNAL AWARDS AS FOLLOWS:

A. The Claims of the Claimant, NORMAN GABAY, also known as

Nourollah Armanfar, are dismissed for lack of

jurisdiction.
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B. Each of the Parties shall bear its own costs of

arbitration.

Dated, The Hague
10 July 1991

/
/ /

José& Maria Ruda
Chairman

Chamber Two

In the Name of God

Jollllhd =

éé/}ge . Aldrich Koorosh H. Ameli

Concurring Opinion
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